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May it please your Majefty, 


XHE Subject of the en- 
fuing Difcourfe, it is 
humbly prefumed, may not be 
thought altogether beneath 
your Royal Notice; as it is fo 
intimately connected with the 
Laws of your Majefty’s. King- 
doms; and as the wife Provi- 
fionsof our moft excellent Confti- 
A 2 tution 
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tution relating to it, have been 
too gerterglly mifapprehended, 
to the great Injury of many of 
your Majefty’s moft faithful 
Subjects. : 

A Controverfy upon this 
Topic arofe m the Reign of 
King Charles I. which fo much 
engaged the Attention of that 
Prince, that the Caufe then de- _ 
pending, was, in Purfuance of 
his fpecial Cobimand. adjourn- 
ed for the Opinion oF all the 
Judges. | 

Your Majefty’s Royal Pa- 
tronage to this Effay, is moft 
humbly defired, not with a View 
to preclude, but rather to coun- 
tenance and encourage the ftric- 
teft Examination of thofe Prin- 
ciples and Decifions which fo 
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ftrongly affect the Happinefs of 
your Majefty’s Subjects ; who 
from a long Experience of the 
paternal Indulgence and Pro- 
tection, by which your moft 
aufpicious Government hath 
been fo eminently diftingurthed, 
place their entire Confidence in 
your Majefty as the Father of 
your People, and the generous 
and vigilant Guardian of all their 

Civil and Religious Liberties. 
That the diffufive Influences of 
your wife and gracious Admini- 
{tration may be long continued 
for the Joy of the prefent, and 
the Admuration of future Ages; 
and that the Proteftant Succef- 
fion in your moft illuftrious 
Family may convey to diftant 
Generations all the Bleflings, 
Ag which 


(Wy 
which the Acceflion of it to the 
Throne of thefe Kingdoms fo 
happily refcued and fecured, are 
the moft fervent Prayers of, 


May it pleafe your Majefty, 
Your MAJESTY’s 
moft Dutiful, 
moft Loyal, and | 


mofe Devoted Subjeé, 


JOHN FRY. 


{ vu ) 
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PREFACE 


T may not be improper to introduce the 
| following Treatife to the candid Exami- 
nation of the Public, by exhibiting fome 
Account of the Advantages which may pro- 
bably arife from a difinterefted and careful Dif- 
cuffion of the Subject Matter of it. The pro- 
feffed Defign of it is to fhew the Lawfulnefs, 
and, in fome Cafes, the Expediency of Mar- 
riages between Perfons near a-kin : which is 
an Affair of fuch extenfive Connexion and In- 
fluence, that, perhaps, there are but few Fa- 
milies, but may have either directly, or in- 
directly, fome Concern therein ; and the great 
Importance of it we may eafily difcern by the 
enfuing Confiderations. © 
Many and very injurious Confequences evi- 
dently follow from the erroneous Sentiments 
which have been too generally entertained con- 
cerning it. For if Marriages contracted between 
near collateral Kindred are warrantable, both by 
the Law of Nature and of Revelation, as the Au- 
A 4 thor 
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thor apprehends he hath demonftrated in the 
following Diflertation, then the feparating Per- 
fons fo married, annulling their Marriages, 
baftardizing and difinheriting their Iffue, and 
utterly ruining whole Families, driving fome 
out of their native Country, and laying exorbi- 
tant and oppreffive Fines upon others +, mutt 
certainly be unjuftifiable and iniquitous. 

And as thefe fevere and pernicious Practices 
are profeffedly founded upon the Prohibitions 
contained in the xvuith Chapter of Leviticus, 
this fhews the Neceflity of making an unbiaffed 
and careful Inquiry into the real Occafion, and 
genuine Defign, of the Mofaze Conftitution, in 
this Refpect :. That by having the fulleft Con- 
viction, ‘that there is not any Foundation in 
Scripture, for an Opinion productive of the 
moft calamitous Effects, it may be exploded 
and renoun¢ed with a general Contempt. 

To have a true and confiftent idea of this 
Affair, more immediately concerns the Wel- 
fare of the Public than many are aware of ; 
as from the numerous Branches of the prefent 
Royal Family, from whom, under Providence, 
the Nation fo juftly felicitates itfelf, upon the . 
moft promifing Profpects of extenfive Advan- 
tage, it may, on many Occafions, be judged 
highly expedient, that Intermarriages fhould 
take Place between fome of their near Kindred. 
‘Lhe Confequences of, which may be not ‘only 


+ Things frequently done by Ecclefiaftical Courts. 
| conducive 
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conducive to their own perfonal Satisfaction and 
Felicity, but likewife intimately connected 
with the National Security, and the Eftablifh- 
ment and Enlargement of the Proteftant Inte- 
reft. 

Again, the Conduét of the Enemies of our 
Holy Religion, fuggefts the Propriety of a criti- 
cal and free Decifion of this Subject. In their 
abufive Infults on Revelation, fome of them 
having urged, with a peculiar Satisfaction, the 
Advantages with which they pretend the Scrip- 
ture Hiftory hath furnifhed them upon this 
Head. 

Thus the Author of ‘“* Chrifizanity as old as 
the Creation,” hath charged with Immorality 
that renowned Patriarch Adrabam, on this Ac- 
count. 

«< Was not Abraham |fays he] though a 
«© Prophet, and fo dear to God, that he would 
* not deftroy a neighbouring Town without 
“‘ acquainting him with it, guilty of an in- 
“© ceftuous Marriage, his Wife being his Sifter 
“© by the Father’s Side [?’’ Whereas if it ap- 
pear, on an impartial Review, that this, and 
fuch other Marriages as the following Differ- 
tation attempts to juftify, were not contrary to 
the Law of Nature, nor forbidden by any 
pofitive Law of God before the Introduction 
of the Mofaic Difpenfation, no juft Caufe of 
Reproach can be alleged again{ft the Alliance 


t Chap. XIII. pag. 219. Second Edit. 8vo. 
bras 
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Abrabam contraéted with his near Relation ; 
but the fevere Afperfion caft upon him, on Ac- 
count of his Marriage, muft, in the Judgment 
_ of the impartial, be altogether groundlefs and 
unjuft. | 

The late Vifcount Bolingbroke hath, in- 
deed, attempted to difparage the Scriptures bya 
different Meafure. He was of Opinion, that 
Marriages between near collateral Kindred were 
not forbidden by the Law of Nature, but that 
the Scriptures had prohibited them. From 
hence he endeavours to vilify the Sacred Wri- 
tings, as being inconfiftent with the Law of 
Nature. But it is prefumed, that in the enfu- 
ing Tract it is clearly proved, that the Inconfift- 
ency is not real, but only pretended, and imagi- 
nary. 

By the Inftructions and Promifes of the Gof- 
pel, which are entirely confiftent with Keafon, 
we are poflefled of Advantages for the Know- | 
ledge and Performance of our Duty, which 
are far fuperior to the Difcoveries of the Light 
of Nature, which cannot fully afcertain the 
Reftoration of penitent Sinners to the Hopes 
of Immortality. But through the free and un- 
deferved Goodnefs of God in Chrift, there is 
undoubted Affurance given in the Gofpel, that 
Repentance towards God, and Faith in our 

“Lord Jefus Chrift, exerted and difplayed in 
the Fruits of Piety, and Holinefs, will avail to 
Acceptance unto eternal Life. This glorious 
Revelation we fhould highly venerate and 
eftcem ; and by its facred Inftrutions and 

Pre- 
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Precepts, which conftitute a perfect Rule of 
moral Duty, as well as an unerring Standard of 
Divine Truth, our Sentiments and Proceedings 
in all Affairs of Religion, and Virtue, fhould be 
uniformly and perpetually regulated and main- 
tained. But farther ; 

With regard to the particular Subject of In- 
quiry now laid before the Public, the Au- 
thor apprehends, he hath fully demonftrated 
that fome Marriages which have; been com- 
monly cenfured as unlawful, are not only law- 
ful, but under fome Circumftances fit and ex- 
pedient: and, in particular, that fuch as are 
contracted between an Uncle and a Niece, and 
with the Sifter of a deceafed Wife, may be 
fufficiently juftified by the Authority of the 
Law of Nature, and the Laws of our Na- 
tional Conftitution. 

All the Statutes that concern this Affair are 
herein particularly confidered, and feveral great 
and material Miftakes and Omiffions made by 
the Collectors and Publifhers of them, as prin- 
ted in the Statute Books, now in common Ufe, 
clearly fhewn. And all thofe Parts of them, 
which concern this Subject, are herein inferted 
at large: And, in particular, the Statute of the 
1 M.1. Seff. 2. Ch. 1. (fo remarkable in this 
Cafe) which is not a temporary Statute, nor 
ever repealed, yet hath been left out of all our 
Statute Books now in common Ufe, is here 
printed from a Copy thereof, compared with, 
and corrected by, the Parliament Roll. 

And 
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And the principal adjudged Cafes in the 
Books of Common Law relating to this Subjea, 
are reviewed and fet in aclear and confpicuous 
Light. The Canon Law relating to this Affair, 
is alfo’ herein examined, and fully exhibited 
to the Reader’s View. 

The Table fet up in our Parifth Churches, 
which prohibiteth the Marriages herein vindica- 
ted, 1s hewn to be now of no Authority in Law. 

Maids it is herein alfo fully and clearly proved, 
that the Cognizance of this Matter, as the 
Law now ftandeth, rightfully belongs to the 
Courts of Susinacn Law, and not to the Ec- 
clefiaftical Courts, though they would arrogate 
to themfelves the fole Right to it. 

All which is humbly fubmitted to the Can- 
dour of the Public. 


/ 


ADVERTISEMENT. 


IV! HEREA \ there are fome Authors cited 
in the enfuing Differtation as now hving, — 
which have been fome Time dead, and others un- 
der a lower Character than they now bear, it 
muy be fit here to advertife the Reader, that. the 
enfuing Treatife was written a confiderable Time 
fince, and the greateft Part of it printed off laft 
Winter, though not publifhed till now, 
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THE 
CON TEN. ES 


I, HE original Inftitution of Marriage 
confidered Page 1 


And fhewn to be much in Favour of Marriage 
with near Kindred aed, 


II. What Light the Holy Scripture affords 
in this Cafe from the original Inftitution 
of Marriage, to the Promulgation of the 
Mofaic Law examined . 


All the Marriages recorded in Scripture from 
the firft Inftatution thereof, to the giving of 
the Law, that can afford any Light in this 
Matter, particularly confidered. And it is 
fhewn, that fome of the beft of God's own 
People not only married their near Kindred, 
but when they were old, recommended the fame 
to their Children ; and that thofe who married 
ther near Kindred, bad the Blefing of God 
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more confpicuoufly on their Offspring, than bids 


as married otherwife 5—8 


Ill. The Mofaic Law in the 18th of Levi- 
ticus, largely and particularly confidered, 
as relating to this Matter . 9 


The Dae in which the Law is expreffed, never 
once ufed in Scripture for Marriage, but ra- 
ther for a Breach of it IO——I5 

That it is a great Abfurdity to imagine, that 
God flould probibit fuch Marriages as he him- 
Self made neceffary at the firft Inflitution of tt ; 
(and fuch as the beft of bis own People contratted 
without Reproof) under .the Denomination of 
the Abominations of the Egyptians and Ca= 
naanites 17 

What the Abominations M the Egyptians and 
Canaanites were, particularly fet forth 2.4, 

Not Marriage with their near Kindred, but de- 
bauching of them 26—28 

The Ifraelites were feverely reproved for debauch~ 

' ing their near Kindred, but never for mar- 
rying any of them 29, 30, 31 

Objection. Fhe Apofile, St. Paul, reproved che 
Corinthians on Account of one of them having 
taken bis Father's Wife; and John the Bap- 
tit Lkewife Herod, for having bis Brother's 
Wife 33> 34 

Anfwer. Neither of thefe Inftances are to the 
Purpofe ; for the Corinthian’s Crime was not 
the marrying his Father's Widow, nor faa s 

tne 


( xv) | 
the marrying his Brother's Wife, but adulteroufty 
living with them ; the Father of the one, and 
Brother of the other being living, and receiving 


Wrong by it 240°3 5 
Object. I]. From the Opinion of the Jews con- 
cerning thefe Laws 36 
Anfwered ibid. 
Object. III. from the Opinions of the Karrites 
Anfwered 38 
Object. IV. From Levit. xviii, ver. 17 and 18, 
tbid. 

Anfwered 39-—-4.5 
Object. V. From the Particularity of the Pro- 
hibitions. 4.6 
Anfwered A7——5 I 


Marriages betwixt near Kindred well approved 
of under the Mofaic Difpenfation, and in one 
Cafe exprefly commanded by the Law 52 

The Uraelites were feverely reproved for marry 
ing Strangers; but there is not one Inflance in 
the whole Bible, of any blamed for marrying 
their Kindred 59, 60 

Vet it was the moft general Praétice of the f- 
raelites to marry fuch 6o 

Ind not of them only, but fome of the braveft 
Men among the wifeft of the Heathen Na- 
tions, married their neareft collateral Kindred 

6 

Many Inflances given of this 21d. 

“nd this Practice continued home to the Time of 
our Blefied Saviour, yet we do not find that either 

| He 


(. xvi ) 
He or the Apoftles ever blamed any for mar= 
rying fuch 62 
The moft famous Prohibiters of Marriages be- 
faveen near Kindred, were debauched, and vt- 
cious Men, inflanced in Alexander and Ma- 
hommed ae 62,—64 


IV. The Law of Nature in this Cafe con- 
fidered 3 — «66 


Marriages in the afcending and defcending Line 
probibited by the Law of Nature, but not Mar-~ 
riage with collateral Kindred 67 

All the Arguments from Reafon, ufually brought 

~ againft fuch Marriages anfwered 6 

Some Marriages between near collateral Kindred 
proved to be fit and expedient 79 

And in particular that of the deceafed Wife's 
Sifter 80 


V. The Law of our Land in this Cafe 


examined 83 


Five A&ts of Parliament have been made con- 


cerning it ibid. 
Thefe all particularly treated of; and the Occa- 
fion of making of them foewn 84, &c. 


The firkt of thefe (viz. 25 H. VII. Ch. 22.) 
probibited fuch Marriages ; but this Act has 
been clearly and plainly repealed by two fube- 
quent Statutes (and never was revived) yet 
it is fairly printed in the late Collection of 

Tr Statutes 
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Statutes at large now in common Uje, without 
the leaft Notice of its being repealed; and both 


the Atts which repealed it are left out of that 
Collection, whereby the Students of the Law 


may be mifled in this Cafe 86, 87 
The fecond Statute (viz. 28 H. VIIL Ch. 7.) 
likewife prohibited fach Marriages 88 


But this AG alfo fhewn to be plainly repealed, 
as far as it relates to this Affair, and not 
Since revived 89 

Yet the faid Publifbers of the Statutes at large 
affirm it to be revived, though they have 
left zt out of their Collection, and given the 
Public only a Part of the Title of 1 89—g1 

The prohibiting Claufe therein is therefore ex- 
hibited at large to the Reader's View 91,92 

The third A& is Ch. 16. of the fame Seffion 
of Parliament; and as it has been much in- 
fied on in a Controverfy relating to this 
Affair, The Claufe which relates to it, is pre- 
fented to the Reader 92 

The fourth Statute (viz. 32 H. VIII, Ch. 38.) 
zs the moft important of all; and being now 
in full Force zs inferted at large, with Notes 

| 94—105 

fll Marriages not probibited by God's Law, de- 
clared and enaéted therein to be lawful, good, 
gnd indi ffolvable 99, 190 
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The Cognizance of it thereby taken from. the 
Ecclefiaftical Courts, and given to the Courts 
of Common Law , 104.5 


The fifth and laft Statute (wz. 1 Mir. Seff. 2. 
Ch. 1.) 7s allo a Statute of confiderable Im-= 
portance in this Cafe, and though it never was 
repealed, is left out of all our Statute Books, 
now in Common Ufe: It ts therefore berein 

annexed from a Copy thereof corrected by the 
Parliament Roll, wzth Notes and Obferva- 
tions upon it to confirm the Faéts therein men- 
tioned : 106—113 


Szr John Vaughan’s Reafonings on Hill’s Cafe, 
endeavouring to prove the fecond of the afore- 
mentioned Statutes to be revived, confidered, 
and (as is humbly conceived) fhewn to be 
anconclufive TI 5-130 


_ The Canons in this Cafe confidered 130. 
No Canon now in Force in England, which 
probibits. the Marriages herein vindicated 
HE ee. SY 
The Cognizance of this Matter properly be- 
longs to tbe Courts of Common Law ; and 
not to the Ecclefiattical Courts, , though claimed 
by them - 139 
The Abfurdity of fuppofing the Honourable 
Judges of our Law incapable of deciding 


an fuch Cafes I40——143 
In doubtful Cafes, the fa - (ft Bide ought always 
to be taken 144 


Much 


| C xie<) 
Much fafer to permit a doubtful Marriage fo 
continue undiffolved, than to diffolve a dif- 
putable one, that perhaps may be lawful 
144, 145 

Neither Courts nor Judges ought to regard 
any Cafes heretofore adjudged as Precedents, 
but fuch as they think in their Confct- 
ences, were judged rightly, and according to 
Law. ‘ 146 


The End of the ConTenrs. 


ERRATA. 


Page 59. Line q. for fot read for, p. 61. 1. 4. for the 
x. their. p.70. 1. 10. for own r. owes. p. 86.1.1. for Decrees 
r. Degrees. p. 90. |. 20. for as was r. as has been. pp. gi. 
4.15, for to the contrary yr. for the Revival of it. p. 
110, Margin 1]. 13. 1. fythence. p. 113. Margin 1. 7. after 
Ref. V. II. add B. 2. p. 260. p. 118. 1. ult. add p. gr, 
92. p.123. Margin], 21. for 20.r.120. p. 134 1. 2. 
for As 177. XXIX. 1, As the Vt the XXIX. p. 143.1. 4, 
for 26 Xr. note | 


THE 


Chiticaphe oxcaly: o -o Hy 


OF 


MARRIAGES 


BETWEEN 


NEAR KINDRED, 
Particularly confidered, &e. 


a 


a4 HE Cafe of Marriage between near 
E Relations is a Point both of a moral 
a and practical Nature; that has not, 
(as I humbly conceive) been hitherto well un- 
derftood ; a candid Attempt therefore to fhew 
it ina better Light, needs no Apology. This 
therefore J fhall endeavour to do in the follow- 
ing Method. 


I. I fhall confider the original Inftitution 
of Marriage, by Almighty God, at ine 
Creation of our firft Parents. 


8 Ill. Ex- 


Seu: 


IJ. Eamiie ale abit the Holy Scrip- 
tures afford in the Point before us, from 
that Time to the giving of the Mo ofaie - 
Law. 


III. Shall enquire how the Cafe ftood un- 
der the A4ofaic Difpenfation, and whether 
the Law of Mofes made any Alteration in 
this Matter. 


IV. Shall then proceed to confider the Law 
of Nature; that we may fee, what Help| 
may be ena from this Quarter to de~ 
termine the Point in queftion.: 


V. And laftly, I fhall reduce the Point to 
the Laws of our Land, that it may appear, 
whether there be any Law in force here, 
again{t the Marriages I am pleading for. 


I. Firft, I am to confider, the original In- 
{titution of Marriage by Almighty God, at: 
the Creation of our firft Parents, which is thus 
given us by Mofes—The Lord God caufed a deep 
Sleep to fall upon Adam, and he flept, and be took 
one of bis Ribs, and clofed up the Flefh inftead 
thereof; and the Rib, which the Lord God bad 
taken from Man, made ke a Woman, and brought 
ber unto the Man. And Adam faid, this is Bone 
of my Bone, and Flefh of my Pre fee feall be 
called Woman, becaufe fre was taken out of Man. 
Therefore feall a Man leave bis Father and bis - 
. Mother, 
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Mother, and frall cleave unto bis Wife: and they 
Shall be one Plefh*. Or, as it is in the Sama- 
ritan Pentateuch, anal ante Septuagint ; they 
fwo fhall be one Fle/h, Our blefled Lord and 
Saviour (who we are fure could not err) from 
God’s making at firft but one Man and one 
Woman, joining them in Marriage, and ordain- 
ing, that they ¢wo fhould be ove Fie/hb, argued 
againit the ‘feqws, and inferred the Unlawhilness 
or Unfitnefs of Poligamy and Divorces -. 

Others have inferred from thefe Words,— 
A Man fall leave bis Father and bts Mother 
and cleave unto lis Wife, the Unlawfulnefs of 
‘Marriage between Parents and Children; and I 
think with -good Reafon; for fince the Com- 
mand here, with refpect to Marriage, is—that 
a Man fhallleave Father and Mother, 1 think 
it is very plain, he ought not to marry his 
Mother; and itis m els the fame as to Father 
and Daughter, and confequently, between Pa- 
rents and their Grand-children, and Great- 
grand-children; for in the afcending and de- 
icending Line, the further removed, the more 
infit and unreafonable it appears, that they 
{hould marry one another. 

Let us next confider the Cafe with refpect 
to collateral Marriages; and here it 1s very ob- 
fervable, that when our Great Creator formed 
the firtt Woman, that fhe might be a fit Wife 
for Adam, he made her not out of the Earth, 
but out of ddam’s own Fie/h, fo that fhe was 


OTE RR Raa Se eg nal 5B toned ry 0 gs ul aaa 
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truly a Part of his Fleth before the became his 
Wife; and when the Almighty prefented her 
to him*, he faid, this 2s Bone of my Bone, 
and Flefh of my Flefb, a Phrafe ufed for Kin- 
dred +. 

And by making at firft but one Pair, and 
commanding them to multiply, fo that all Man- 
kind might defcend from them ; it became ab- 
folutely neceflary, that the next Marriage 
fhould be between Brother and Siffer, and that 
by the fovereign, and righteous Will and 
Apointment of God himfelf—Had there been 
any Impurity in fuch Marriages, we may be 
very certain, that infinite Power, directed by 
unerring Wifdom and Goodnefs, -would never 
have inftituted Marriage at firft, between Per- 
fons of the fame Flefh, and by the original Con- 
ftitution of the human Race, made Marriage be- 
twixt Brother and Sifter neceflary, when he could 
as eafily have made two, or more Pairs out of 
the Earth at his firft Creation of Mankind, as 
one Man only, and then there would have been 
no Neceflity for Marriage between Brother and 
Sifter, nor between Perfons of the fame Flefh. 
And, that there is no Impurity in fuch Mar- 
riages, will, if I miftake not, be made evident 
in the further Profecution of this Subject. 1 
tnerefore proceed, 


* « God himfelf (faid Bifhop Patrick) made the Efpoufals 
« between them, and joined them together in Marriage. Pa- 
trick on ‘Gen. il. 22. + Gen. xxix. 14. Fudges ix. 2+ 
2 Sam. v.11. and xix. 12, 13. 1 Coro. Xi. 1. 
| | II. To 
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IJ. To examine what Light the Holy Scrip- 
tures afford inthe Point before us, from that 
Time to the giving of the Mofarc Law, 

Till the Time of Abraham, which was about 
two thoufand Years after the Creation, the 
Scripture gives us no particular Account of In- 
termarriages, only in general, the Sons of God 
took Wives of the Daughters of Men * (that is, 
as, I think, itis generally underftood) the O#- 
{pring of Seth took Wives of the apoftate Race 
of Cain, which was fo difpleafing to God, that 
it feems to be reprefented as one Reafon of his 
bringing the Fized upon them. But, as this 
‘Text may admit of another Interpretation, and 
It is not certain which is the Right, I lay no 
ftrefs on it. 

The firft Marriages after the Deluge, of 
which we have any particular Account, are 
thofe of Abraham and Nabkor, the Sons of Lerab, 
and we find they married their near Kindred -. 
Abrabam married Scarab his Sifter, his own 
Father’s Daughter ; and Naber, Milcah his Bro- 
ther Haran’s Daughter. Abraham is renown- 
ed in Holy Writ, as one of the greateft and beft 
of God’s Servants. He is the frft that has there 
the Title of Prophet, { and the only one that 
had the Honour to be called the Friend of 
God §. He was the Father of God’s Covenant 
People ; and it is obfervable, that he not only 
married his Kinfwoman himfelf; but when 

& Gen, Vi. 2,4. + Gen. xi. 29, { Gen. xx. 7: 
§ 2 Chron, xx. 7. and St. James it. 23. 
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he was old, and thought himfelf near his end, 
he took care his Son Ii ac {hould do the fame. 
He aes his chief Servant, the Steward of his 
Hloufes at {wear to take a Wife dag his Kindred 
unto hisSon*, Andac cordinaly, by the fpecial 
Providence a God +, he too k Re bekab, of his 
Uncete Nabzr’s ribet to be his Wife. » By this 
Marriage he had two Sons "Yaced and Bfau. 
Efau (not regarding the Cor HOKE nor Example 
of his Father he Gi id-father) took twa 
Wives of the Defcendants of Canaan, which 
we find was a great Grief to his (pee paiBite 
Fon which lace c pie bis Son "7 he ob to take 

a Wife of the Daughters of his Uncle Laben, 
his Mother’s Brother, § which ‘Command ie 
carefully obeyed. 

E/fau obferving, that his Parents were grieved, 
on Account of his ma arying NE Strangers, 
in order to pleafe them in future, married his 
Uncle Ihmael’s Daughter, |} and though he had 
two Wives before, we. don’t find he was ever 
blamed for this; his Grf&t Wives being fuch as 
he ought not to have ig 

We have no particular Account who any 
of the Patriarchs, the sie af Facob married, 
except Yudch and “fojeph. 

fudah alfo ai ifrezarding the Commands and 
Example of his pious Progenitors, married a 
Canaanite, the Daughter of Hirah, and by her 
1ad three Sons, Er, Onga and Shelab, ** The 
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W ren. HHIV. 9,4 4 Gen, Xxiv: 15, to the End of the 
Bek yeh tok et ee | 
Chapter, { Gen. xxvi, 34,°99, and xxvil. 46. § Ger, xxix, 
epee Son | Gew. xxvii. 8, G: *® Gen, XXXVU], I-—f. 
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two firft of thefe were ftruck dead for their 
Wickednefs. * Yet, by the Account Holy 
Scripture gives us of their Marriages, it is plain, 
that it then was become cuftomary when a 
Man died and left a Widow without a Child, 
for the next Brother to marry her, which 
Cuftom was afterwards turned into a Law, by 
the divine Lawegiver, as I fhall have Occafion 
to obferve in another Place. 

Yofeph underwent many Viciffitudes of For- 
tune, till at laft, by the fpecial Providence of 
God, he was made Governor of Egypt, by King 
Pharoah; who appointed for him Afenab, the 
Daughter of Pottphera, Prieft of On, to be his 
Wife; but as he was under a Neceflity to ac- 
cept of her -+, nothing can be inferred from: 
this Marriage relating to this Paint, 

The next Marriage mentioned in Scripture, 
that gives any Light in this Cafe, is that of 
Amram with his Aunt {. Amram was the Son 
of Kohath, the Son of Levi; his Wife’s Name 
_ was ‘Jochebed, and it is exceeding clear in Holy 
Scripture, that fhe was his Father’s Sifter §. 
By her he had Aaron and Mofes, even that 
Mojes by whom God gave thofe Laws, that 
have been fuppofed to forbid fuch Marriages. 

Mofes having offended Pharaoh King of 
Egypt, was obliged to fly out of his Kingdom 
to fave his Life. He therefore went into the 


* Gen. xxxvili, 7—10. + Gen. xli, 45. See alfo 
Mr. Chandler’s Defence of the Prime Miniftry and Character 
of Fofeph. p. 403. 1 Ekg: hy Y. § Lxed, vi. 20. and 
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Land of Midian, and dwelt there with Reval 
(who was alfo called Yerbre) a Prieft or Prince 
of that Country*. Knd after he had dwelt 
with him many Years gs is probable) and nat 
Enowing whether it would be ever fafe for him 
toreturn into Leypt to his Kindred ; he married 
Zipporab one of Reual’s Daughters; yet it is 
certain, his Marriege with this Woman (fhe 
not being of his Kindred) produced foie trouble 
to him afterwards --. | 

Cn the whole, it is plain, 1ft, That fome of 
the deff of God’ s People, not only married 
their Kindred, but when they were old, recom- 
mended the fame to their Children; a clear 
Evidence this, that they knew no Law of God 
—againit it ; aid coniequently, that there could 

be no fach given by y God to all Mankind before 

the Eftablithment of the Mofazc Law, as fome 
have apprehended there was. 

2dly, It is alfo farther evident, that thofe 
awho married their near Kindred ad the Blet- 
fings of God more confpicuoufly on their Off- 
foring than thofe that married remotely ; which 
{eems to me an Indication of his Approbation 
OF its ‘at leatt, it is a further Illuftration of what 
was aileved: at the clofe of the laft general 
Head, wz. That there is no penpsesty in fuch 
Marriages ¢ T. lcome now, 


* Exod. i. 13—22. + Numb. xii. t. And Miriom and 
Aaron fpake agains Moses becaufe of the E¢Licpiran Women whom 
he had married. See allo Exod. iv. 25, 26. t Pag. 4. 
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II. To enquire how the Cafe ftood under 
the Mofaic Difpenfation, and whether the Law 
of Mofes made any Alteration in this Matter 5 
the Laws that have been for fome Ages taken 
for Prohibitions of Marriages between near Kin- 
dred are contained in the avehte eenth Chapter of 
Leviticus. -And the Puniihinants which were 
to be inflicted on the grofs and notorious Breakers 
of thofe Laws, are in the goa ie Chapter of 
the fame Book added to each particular Pre- 
cept. } 

Thefe Laws are more than three thoufand 
years old, and the Cuftoms and Ufages of thofe 
Times, now but little known, nor can they be 
known by us; any further, than they may be 
learned from the Writings of Mofés, and other 
antient Authors who lived neareft to thofe 
Times; or, from thofe who wrote at any 
Time under the fame divine Influence and 
Direction which was given to the Heérew Law- 
giver. 

It is generally allowed, that the beft Way 
to come at the true Meaning of antient Laws 
is to examine, In what Senfe the Words and 
Phrafes in which the Laws are exprefled, were 
ufed, at, and before the Time they were given, 
And ev hiit Evils the Laws were intended to 
prevent, and what thofe that broke them were 
blamed for on that Account, 

Firft then, let us examine, in what Senfe 
the Words and Phrafes, in which the Laws 
were exprefied, were ufed, at, and before the 

Time 


(| 03) 
Time they were given. The Precepts run thus, 
None of you fhall approach to any that is near of 
kin to him, to uncover their Nakednef;. Levi- 
ticus xvi. 6. and 

V. 8. Lhe Nakednefs of thy Father’s Wi is thou 
fralt not uncover. 

V. 14. Thou fhalt not uncover the Naples 
of thy Father’s Brother, thou fhalt not approach 
to os Wrfe. 

V. 16. Thou fhalt not uncover the Nakednefs 
of thy Brother's Wife. 

V. 20. Thou Sfp ‘alt not lie carnally with thy 
Neighbours Wife, &c. 

All the Words that need Explanation, in 
order to underftand the true Meaning of them, 
are, thofe which are here rendered wear of Kin, 
the Phrafe uncover the Nakedne/s, and the Word 
Wife; for I think the Word approach, not- 
withftanding the Criticifm fome learned Com- 
mentators have made on it, is of it felf fuf. 
ficiently clear. 

I will begin with the Phrafe uncover the Na- 
kednefs, w iniahs for fome Ages, feems to have 
been miftaken in thefe Laws for a Prohibition 
of Marriage, though it is never once ufed-in 
that Senfe throughout the whole Bible, but ra- 
ther for a Breach of it. 

The Woid nny, Nakednefs, 1s putin many 
Places for the feeret Parts, and then to un- 
cover the Nakednefs, is literally to uncover the 
Jecret Parts, fo as to expofe them to. public 
‘View ; in this Senfe it is ufed, Genefis ix. 29, 
21, 22, 23.——-Noah—drank—W; ine—and was 

‘uncoverca 
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uncovered within his Tent. And Ham—faw the 
Nakednes of his Father, and told bis two Bre- 
theren without, and Shem and Japhet took a 
Garment and laid it upon both their Shoulders, and 
awent backward, and covered the Nakednefs of their 
Father, and their Faces were backward, and they 
fow not their Father's Nakedue/s. Exodus xx. 20. 
Neither ifn all thou go up by Steps unto mine Altar, 
that thy Nakeduefs be not difcor ered thereon; ie. 
leaft it be expofed to public View. 

And the xxviil. 42. — Thou fhalt make them 
[namely, the Priefls] Senen Breeches to cover 
their Nakedne/s ; 1. ¢. to prevent it from being 
expofed to the View of the People. 

The fame Word is ufed for {eeing the weak 
or unguarded Parts of a Country; in this Senfe 
we find it ufed, Genefis xl. 9.—Ye are Spies, 
to fee the Nakednefs of the Land yeu are conie. 
That is, to view fuch unguarded Parts of, the 
Land as were unfit to be expoted to the View 
of Adverfaries, .or thofe that might in future 
be fuch. 

It is alfo ufed for any unclean, filthy; in- 
decent or fhameful Thing; as, in Deuteronorzy 
xxiii, 14. There fhall thy Camp be oly, that 
he fee no unclean Thing, ry, Nakednefs of any 
Thing in thee, as the Margin of our Bible ren- 
eis it. 

The fame Word is ufed in that remarkable 
Text, Deuteronomy xxiv, 1. When a Man bath 
taken aWife and married ber, and it come to pafs, 
that fhe jixd no.Fauour in bis Byes, because be 
path found fome Uncleannefs in ber : then let him 
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write a Bill of Divorcement, and give it in ber 
Hand, and fend ber out of bis Houfe. And—fhe 
may go and be another Man's Wi ife. The Word 
here rendered Uncleanne/s, is the fame which in 

eviticus is rendered Nakednefs; and the Mar- 
gin of the Bible here renders it fome Matter of 
Nakednefs. What is here meant by the Words, 
fome Uncleannels, or Matter of Nakednefs, is not 
very plain; but itis clear from the Wordsof our 
bleffed Saviour, Matthew xix. 7, 8, g. that it 
muit be fomething lefs than Fornication, fcr he 
there faith, that Mofes gave them that Per- 
mifjion jor ibe Harduefs of their Hearts, and that 
from the Begining it was not fo. And then gave 
his own Command in Oppofiticn to it. That 
which feems mott likely to be intended by it, 
is fome fuch /oofe and zmmodeft Bebaviour in the 
Woman, as caufed her Chafity to be fufpected ; 
but, whatever might be underftood by it, it is 
evident, it was fomething for which Mo/es per- 
mitted them to put away their Wives, and to 
diffolve their Marrzage. 

[ have examined the Holy Doritos with 
all the Care and Impartiality I am capable of, 
with relation to this Point; and Ithink, I may 
fafely venture to affirm, that the Phrafe, w7- 

covered the Nakednefs, is never once ufed in Scrip- 
x ure for Marriage, nor yet for the lawful Ufe of 
“ oe riage-bed: : Buta Phrafe which is quite 
itrary to it, is. there ufed in that. Senfe, 
nam odie Spread ding @ Skirt or Garment over a 

roman, and covering ber Nakeanes, 
| Thus 
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Thus we have it, Ruth iii. g. Spread thy Skirt 
ever thy Handmaid. That is, marry me; or, 
as Mr. Poole, in his Note on this Text exprefles 
it, “ Take me to be thy Wife, and perform 
‘© the Duty of a Hufband unto me *.” 

God’s Covenant with J/rae/ is reprefented in 
Scriptureas a Marriage Covenant. Turn, O 
back-fiding U{rael, for I am married unto vou +. 
The making of that Covenant is by the Prophet 
Ezekiel thus exprefled, When I paffed by thee, 
and looked upon thee, behold thy Lime was the 
Time of Love, and Ifpread my Skirt over thee, and 
covered thy Nakednefs: Yea, I fwear unto thee, 
and entred into a Covenant with thee, faith the 
Lord God, and thou becomeft mine t. 

Afterward, in the fame Chapter, their Breach 
of Covenant with God by their abominable 
Tranfgreffion of fome of thofe Laws, in the 
eighteenth of Leviticus, is fet forth §, and Al- 
mighty God is thus reprefented as  fpeak- 
ing to themn.——-O Harlot, hear the Word of the 
Lord. Thus faith the Lord God, becaufe thy 
Filthinefs was poured out, and thyNakeduefs difco- 
vered through thy Whoredoms with thy Lovers, and 
with the Idols of thy Abominations, and by the Blood 
of thy Children, which thou didft give unto them ; 
bebold therefore I will gather all thy Lovers, with 
whom thou baft taken Pleafure. 1 wall even ga- 
ther them round about againft thee, and will dif- 
cover thy Nakednefs unto them, that they fee all 


~* Mr. Poole on Ruth iii. g: and Dr. Hammond ont Cor. v. 1. 
eat ig Bt Pe = t Exek, xvi. 8. § Exek. Xvi, 15—34, 59% 
| thy 
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iby Ni akednoft Aad Twill judge thee as Women 
that break Wedlock and fed Blood are judged—* 

And in the twenty-third Chapter ‘of Eadie 
we have much more to the fame Purpofe' (to 
which I] refer the Reader.) 

The Word Nakednefs, and uncovering or difco- 
vering of Nakednefs, 16 often nfed by the Pro- 
phets j in this Senfe, wz. When People are ex- 
pofed toShame on Account of their finful re- 
volting from God. Thus it 1s ufed Apatite: 
the Daughters of Babylon, Vaiah -xlvit. 1, 3. 
And chias: it is ufed bonosdihig Nineveh, Na+ 
hum i. 4, ‘5: And concerning Jerufatem, La~ 

nentations i. 8,9. See alfo J/aiab iil. 16, ¥7. 
and “fereniab xi. 22, 20, 27. 

On the Whole it is, plain, that for a Man 
to {fpread his Skirt over a Woman, and to cover 
ber Nakednefs, in the Scripture Phrafe, fignifies 
the fame as to marry her (as has been obferved 
by many learned Commentators +.) | 

And to uncover her Nakednefs is the néverte 
of it, and is put for fomething that is a Caufe 
for breaking or diffolving of Marriage; and 
when it is ufed for carnal Knowledge, always 
(if I miftake not) Adultery or Fornication is to 
be underftood by it, and never the lawful Ufe 
of the Marriage- bed. 

Now it is weil known, and indifputable, 
that Adultery is a Breach of Marriage. Dae 


Command, Excdus xx. 14. which, in our pre 


fent Tranflation is, Thou fhalt not commit sae 
* [bid 45—38. + Dr. Rammend, Mr. Pocle, Bifhop Patrick: 
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tery ; in our old Engli/b Bibles, was, Thou /halt 
not Bren Wedlock. 

And, I think, according to our Bleffed Sa- 
viour himfelf, Fornication alfo, when commit-_ 
ted before Marriage, but not difcovered tll 
afterwards, is allowed by him, to be a jutt 
Caufe for a Breach or Difiehrion of Marriage, 
Matth. xix. 9.—I fay unto you, whofoever forall 
put away bis Wife, except it be for Fornication, 
and fhall marry another, committeth Adultery : 
Here you fee our Saviour, when he prohibits a 
Man’s putting away his Wife, excepts the Cafe 
of Fornication: So that Fornication, as I faid 
before, was allowed by him to be a fufficient 
‘Caufe for the Breach of Marriage. That is, as 
Dr. Whitby on this Text obferves, Formcation 
committed before Matrimony, and found after 
Cohabitation. 

From what has been obferved, it is very 
evident, the Phrafe wncover the Nakednefs, 
though never once ufed in Scripture for Mar- 
riage, is there ufed in an extenfive Senfe; not 
only for uncovering the fecret Parts in a ecal 
Senfe, or for feezng them, and for debauching 
the Perfons there mentioned; but alfo for 
any Thing that is filthy, (hameful or immodett. 
And therefore it may be reafonably under{tood 
in thefe Laws, to be not only a Prohibition of 
the A& of Uncleannefs, but alfo of every Thing 
that may be a Temptation te it. 

Let us next examine what is meant by 
swoaxw tranflated near of Kin, in Leviticus xviii. 
6. The Word -xy, thanfldted Kindred (faith 

Dr, 
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Dr. Wille? on this 'Yext) fignifieth properly a 
Remainder, becaufe the Kindredi Is fanguam ali- 
guid carnis, as a Part or Remnant of ones Fleth ; 
but Mr. 4mworth, in his Note on it, affirmed 
it fignifieth ive/h, and for Proof of it cites 
Phalur Ixxu, 20. Prov. v. 11. and xi. 17. as 
swa alfo doth, and is ufed for Kindred, Gen. 
xxix.14. He tranflated the Words near Kindred 
of bis Flefh, Our old Bibles, a2. Tindal's, 
Matthews, and the Great Bible, all render it 
neareft Kindred ; mott of the other Tranflations 
fince (except that now in ufe) has rendered, it, 
Kindred of his Flefh ; and though our prefent 
Tranflation. has er eps it, near of Kin, yet 
in the Margin it is put, Ramaitiien of Lis Flefh. 


“And Bifhop Patrick, and Bithop Kzdder both 


think this to be the Meaning of the Hebrew. 
“It. muft be confefled” ({aid Bithop Patrick, 
in’ his Comment on this Text) ‘* that thefe 
“<< Words, near of Kin, do not fufficiently ex- 

‘ prefs the full Senfe of the Hebrew Phrafe, 
‘“< nor are they of a determinate Signification.” 

On the Whol le, it is plain, the Phrafe muft 
mean, one that is Flefh of the fame Fleth. 
Now I beg leave to remind the Reader what I 
obferved under the firft general Head; zamely, 
that God Almighty himfelf, at the fir Inftitu- 


Oo 


tion of Marriage, in the Time of Man’s Inno- 


1. 


cency, ordained the firft Marriage to be be- 


tween Perfons of the fame Flefh; and thereby 
made it sats y, that the next Marriage fhould 


be betwixt Brother and Sifer: And I further 
hci dliincidde the fecond general Head; that 
| fome 
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fome of the beft of God’s People married their 
near Kindred; and that thofe that did fo, had 
the Bleffing of God more con{fpicuoufly on their 
Children, than thofe that married otherwife ; 
and particularly, that Mo/es himfelf, by whom 
thefe Laws were given, was defcended from a 
Marriage of a Nephew with his Aunt. 

Is it not abfurd then to imagine, that a holy 
and righteous God fhould prohibit Marriage 
with fuch, under the Denomination of the Abo- 
minations of the Egyptians and Canaanites, for 
which he caft them out of the Land, when he 
was bringing into their Room, a People that 
were defcended from, and contracted the like 
Marriages ? If this is not an abfurd Suppofition, 
I know not what is. I take the Prohibitions 
to be pointed againft all carnal Impurity, as well 
as that foul and deteftable Sort of it, which was 
fo cuftomary among the Egyptzans and Canaa- 
nites. And if fo, they muft be of a moral Na- 
ture ; and it may be obferved here, that all fuch 
Prohibitions ought to be taken in their largeft 
and moft extenfive Senfe for preventing the Evils 
again{t which they were intended. This is aRule 
generally allowed. I will give an Inftance or 
two. It is agreed, that the Command, Exod xx. 
12. Honour thy Father and Mother, &c. 1s to be 
extended, not only to our natural Parents, to 
whom it moft immediately relates; but ta 
Rulers and Governors, and other Superiors: And 
there are many that alfo extend it to Eguals 
and Inferiors. Sothe Command, Exod. xx. 14. 
Thou falt not commit Adultery, is extended, not 

Cc only 
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only to the Act of Uncleannefs committed b 
¢wo, one of whom is a married Perfon (which is 
the Meaning of it, ftrictly taken) but it is ex- 
tended alfo to Formats zon and all Approaches to 
Uncleannefs of any Kind. 

And by the fame Rule it is reafonable to take 
this Prohibition, now under Confideration (if 
it is indeed a moral one) in its largeft Senfe. So 
that the Words here tranflated, ear of Kzn, 
which, according to the Horta might have 
been rendered Remainder of bis Flefh, mutt be 
extended, not only to all fuch as we ufuall 
call Kindred (though they are efpecially includ- 
ed in it) but to all that are defcended from the 
fame Elefh. 

So that the fixth Verfe of the eighteenth 
Chapter of Levztscus may be thus paraphrafed ; 
“none of you aD no Man fhall come 
‘c near to any that are defcended from the fame 
« Flefh, to do any Action, or ufe any fuch 
Freedom, as may be a Temptation to him to 
¢ commit. Adultery or Fornication with her.” 
Nay, mayn’t it be extended to any Woman 
whatfoever ? All Ne Offspring of our firft 
Parents being as much [the fame, or] one Fie/h, 
as [the fame, or] one Blood *. 

I come now to examine what is meant b 
the Word nwx Wife. Now it is well known 
to the Unlearned as well as the Learned, that 


the 


*® Oixstoy &ras aveun®- evoSeumu % Piro. 6 All Men na- 
turally are of Kin and Friends to each other, faith Arifrotle. 
Et fratres etiam vofirs fumus jure nature matris unius: We 
are all your Brethren in the Right of Nature, cur common Mother, 
‘ faid Tertullian of old, in the Name of the Chriffians to the 
‘* Hea- 
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the Word Wife fignifies generally a married 
Woman, her Hufband being alive; and after 
his Death. fhe is commonly called a Widow, 
not a Wife. Yet it muft be confeffed, that this 
cannot be inferred merely from the Ufe of 
the Word itfelf; for the Hebrew Word nwe 
fignifies no more than a Woman, whether 
married or unmarried ; it is therefore by the 
Context and Connettion we mutt judge when 
it is ufed for a Man’s Wife, and when for a 
fingle Woman. By this then, let us examine 
he the Word is to be underftood in the 8, 

14, 15,16, and 2oth Verfes of the 18th Chap- 
ter, andin the 10, 11, 20 and 21ft Verfes of 
the 2oth Chapter of Leviticus, where the Laws, 
and the Punifhments for the Breach of them, 
are fet forth. The 20th Verfe of the 18th Chap- 
ter runs thus, Moreover, thou fhalt not he car- 
nally with thy Neighbour’s Wife, to defile thyfelf 
with ber. 

And in the 20th Chapter, Verfe 10, where 
the Punifhment is fet forth for the Breach of 
that Law, the Words are; Ihe Man that com- 
mitteth Adultery with another Man’s Wife, even 
he that commiteth Adultery with his Nezghbour’s 

Wife, the Adulterer and the Adulterefs fball furely 


Heathens. We are but feveral Streams iffuing from one pri- 
mitive Source; feveral Branches fprouting from the fame 
“« Stock, feveral Stones hewed out of the fame Quarry. 
One Blood flows in all our Veins ;——we are only diftin- 
guifhed by fome accidental, inconfiderable Circumflances of 
“| Aes Place, Colour, Stature, Fortune, and the like ; in which 
<* we differ as much fromm ourfelves in Succeffion of Time. 

“So that what Ariffole faid of a Friend, is applicable to 
<< every Man: Every Man's is aaa@ avros, smother ourfelf,” 
Barrow’s Warks, Folio, Vol I. Serm. xxx, 
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be put to Death. I fuppofe it will be admitted 
her e, by thofe that are in a different Way of 
shen from me, in the main Point, that 
Ward Wife in thofe Places, maMétes a 
a oman whofe Huiband is alive; otherwife this 
muit be a Prohibition of marrying a Widow 
Woman (in which Senfe, indeed, fome of the 
Fews took it) but that Senfe, I apprehend, to 
be plainly contrary to the Doétrine of St. Paul, 
as well as to the Opinion and Practice of 
Chriflians in general. Let us then examine 
into the Meaning of the Word Wife, in the 
other Places above Sigal that relate to the 
Hons Chap. xvii, Ver. 8. The Nakednefs of thy 
Father's Wife thou fealt not uncover, it is thy 
Father's Nakednefs. Ver.14. Thou fhalt not uncover 
the Nakednefs of thy Father's Brother, thou fealt not 
ap proach to bis Wife, fhe is thy Aunt. 'Thefe 
Words here tranflated, foe ts thy Aunt, might as. 
well have been rendered » five as thy Father's Bro- 
ther’s Wife, as was noted in the Margin of fome 
f our old Bibles, though it is omitted in the 
Tranflation now inufe. Ver. 15. She zs thy Son’s 
Wife. Ver.16. She ts thy Brother's Wife ; at 2s thy 
Brot rs INakednefs. Oe Chap.xx. ver. 11. The 
ian that heth with his Father’s Wife, bath unco- 
vered bis Father’s Nakedn fs. Ver. 20. If a Man 
fall I; ei with kis Uncles Wife he hath uncovered 
bis Uncle's Nakednefs. think the Phrafe, zt is thy 
Fiat ther’s Nake edie}, inthe 8th Verfe of Chap. XVill. 
and the Words in the 14th Verfe, which, as was 
obferved, ene have been rendred, ‘Soe 7s thy 
; | Father's 
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Father's Brother’s Wife; and in the 15th Verfe, /he 
2s thy Son’s Wife; being all in the prefent Tenfe, 
fhew it ismeant of their Wives, they being living. 
And the Words in Chap. xx. ver. 11. bath un- 
covered bis Father's Nakedne/s ; and Ver. 20. He 
hath uncovered bis Uncle’ s Nakeanefs, alfo fhew, it 
is meant of their Wives, they being alive; forafter 
their Deaths, 1t cannot be properly faid zf zs, but 
only it was their Nakedne/s. For as the Apoftle 
argues, 1 Cor. vil. 4. The Woman ts the Huf- 
band’s as long as he lives only; afterwards, ac- 
cording to the 29th Verfe of that Chapter, the 
is not fo. The 2if Verfe runs thusx——/J/f a 
Man fhall take bis Brother's Wife, it ts an un- 
clean Thing, he hath uncovered his Brother's Na- 
kednefs, they fhall be Childlefs,; or, (as it is in 
the Samaritan Copy) they fhall die Childlefs. 
The Word here tranflated a2 unclean Thing, 
fignifies, as the Margin of our Bible obferves, 
a Separation; the Meaning therefore of the 
whole Verfe may be thus exprefled, “ If a 
“© Man take his Brother’s Wife, to commit 
“ Lewdnefs with her, he hath thereby made 
“<a Separation betwixt her and her Hutband, 
“% and done that wicked Thing, which the Law 
“© T gave you (Chap. xviir 16.) was principally 
“s eaten to prevent; ACY: fhall. therefore, 
“© for fuch their Wickednefs, be put-to Deas 

<¢ and not fuffered to have a Child, by fuch e 

«© unlawful and deteftable Act.” So that, es ce 


alfo (if 1 miftake not) it 1s aoe the Word 
Wife muft be taken properly for a Woman, 
whofe Husband is living ; ae elfe can it be 
a Separation betwixt her and her Hui ind 3 
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and how can he thereby uncover his Brother’s 
Nakednefs, fince her Nakednefs was his Brother’s 
no longer than during his Life ? Ifthen, it is un- 
reafonable to underftand the Word Wife fora 
Widow Woman, in the 2oth Verfe of Chap. xx. 
(as is above fhewn, and is in itfelf very evident) 
it is alfo unreafonable to take it in that Senfe 
in any of thofe other ‘Texts here examined ; from 
hence therefore arifes another good Argument 
to prove, that the Phrafe, uncover the Naked- 
nefs, in thefe Laws, when it is ufed for carnal 
Knowledge, muft mean Adultery or’ Fornica- 
tion with near Kindred, and not Marriages with 
them; which will be further evident from 
what I fhall obferve concerning the evil Prac-— 
tices, the Laws we have been confidering were 
intended to prevent; which I will now there- 
fore proceed to examine. 

The Introduction to them is, * After the 
Doings of the Land of Egypt, wherein ye dwelt, 
fhall ye not do; and after the Doings of the Land 
of Canaan, whether I bring you, flall ye not do ; 
nettber foall ye walk in their Ordinances : And at 
the End of them it is added, + Defile not your- 
felves in any of thefe Things, for in all thefe the 
Nations are defiled that I caft out before you, and 
the Land ts defiled : therefore do I vifit the Iniquity 
thereof upon it, and the Land itfelf vomiteth out bis 
Inbabitants. — That the Land fpue not you out alfo 
when ye defile it, as it fpued cut the Nations that 
qwere before you: for whofoever fhall commit any 
of thefe Abominations, even the Souls that commit 

© Levit, xviii, 3. Wotan Ay ag 5. fie 29; 30. 
| | them 
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them fhall be cut off from among their Peopke ; 
therefore fhall ye keep mine Ordinances, that ye 
commit not any of thefe abominable Cufloms which 
were committed before you, and that ye defile not 
your felves therein. 

And in Chap. xx. after the Conclufion of 
the Penalties that are added to each particular 
Precept, * Ye fhall not walk in the Manners of 
the Nations which I caft out before you: for they 
committed all thefe Things, therefore I abborred 
them. 

Is it not very plain from hence, that the Sins 
forbidden in thefe Precepts, are all of them 
fuch as were abominable in thofe Heathen Na- 
tions; and therefore fuch as were fo in their 
own Nature? Things that were not only prac- 
tifed by them inttheir lewd Frolicks ; but were 
fo common among them, as to be called their 
Ordinances + and Cuftoms; and practifed too, 
as expreflive of a religious Veneration, and as 
Ceremonies in the Worfhip of their fhameful 
and deteftable Deities, Every bamination to 
the Lord, which be hateth, bave they done unto 
their Gods. ¢ 

It is furely then altogether unreafonable to 
fuppofe the Things here forbidden, were any 
of them fuch as God himfelf made neceffary 
to be done at the firft Inftitution of Marriage, 


* Lear ex, 23. 

+ “© The Word, in the Original (faith the Rev. Mr. Mo/es 
“ Lowman) properly fignifies fome Conftitution,. as a Law 
“ directing a ‘Thing to be done.” Rational of the Ritual. p. 9. 

f Deut. xi. 31. . 
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in the Time of Man’s Innocence; or, which 
the beft of his own People, even "the Fathers 
of thofe very Perfons to whom thefe 
Laws were efpecially given, frequently prac- 
tifed, and that not only without Blame, but 
even with Approbation. Thus much in ge- 
neral, 

But it may be fit here to enquire more par- 
ticularly, what the evil Practices of the Egyp- 
tians and Canaanites were, that are Called in 
Chap. xvui. and xx. of Leviticus, their Or- 
dinances and Cuffoms, that we may the more 
clearly fee what the Abominations were, that 
the Laws we are confidering were intended to 
prevent. And in doing this, I thall not confine 
myfelf to the Heathen Cuftoms only ; but, as 
I proceed, fhall alfoygxamine what were the 
abominable Practices of the Children of I/rael, 
after they had mingled themfelves with thofe 
wicked People, and learned their moft fhameful 
Works; and alfo obferve, what the Sins were 
that the Prophets reproved them for, ‘That 
the Irachtes broke au thefe Laws is very 
clear. 

They did not defiroy the Nations concerning 
whom the Lord commanded them, but were mingled 
among the Heathen, and learned their Works : 
and they ferved their Idols, which were a Snare 
unto them. * They did according to all the Abo- 
minations of the Nations which the Lord caf otit 

before the Children of Urael +. 


¥ Pfal, vi. 34, 35, 36. “a 1 Kings xiv. 24. 
| Pirlt, 
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Firft, They practifed the moft unnatural 
and barbarous of all Crimes, v/z. Burning their 
own Children in the Fire, as Sacrifices to their 
Idols *: ‘This is an Abomination forbidden in 
Levit. xviii, 21. 

And yet, as fhocking as this was, the Chil- 
dren of [/rael did the fame; they alfo burnt 
their innocent Babes to Death as Sacrifices to 
Moloch, Adramelech or Anammelech +, which 
are fuppofed by fome t, to be only different 
Names for the fame Idol. They facrificed 
their Sons and their Daughters unto Devils, and 
fhed innocent Blood, even the Blood of their Sons 
‘and. their Daughters, whom they facrificed unto 
the Idols of Canaan: and the Land was polluted 
with Blood §. 

Secondly, They cofnmitted the. unnatu- 
ral and deteffable Sins mentioned in the 22d 
and 23d Verfes of the fame Chapter ; the firft 
of thefe had been long common among the. 
Canaanites ||. And, as for the fecond, Bithop 
Patrick, on the Text, hath fhewn Fran an-~ 
tient Hiftory, that “the Egyptzans did it in the 
Worthip of Pan—openly—in the View of all ; 
and that it was fo far from being g kept fecret, 
that they rather made Offentation ale it, which 


* Deut. xii. 31. See alfo Whitby’s Necefity and Ufefulnefs 
of the Chriftian Rev elation, Pp 220, 221. 

+ 2 Kings xvi. 3. and xvit. 31. 2 Chroa. xxvili.3. Fer. vii. 
31. and xix. 5. and xxxii. Ah. Leeks SV 20, (BE, 

{ Lowman on the Civil Government of the Hebrews. p.24, 25. 

4. Pyal, eitt; 37, 38. 

| Gea, xix. 5. See alfo Whitby’s Neceffity and Ufefulnefs 
of the Chriftian Revelation. p. 225, 226, 227-—280, and 
Bihhop Gib/on’s 2d Paftoral Let. p. 27. 
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T look upon (fays he) as an Argument, that 
this had been an old Practice *.” Thefe Crimes 
are called by the common Name of Sodomy ; 
and (fhocking as it is to Nature) they com- 
mitted all thefe Abominations as facred Rites 
to the Deities they worfhipped-++: And yet, 
as fhameful and deteftable as thofe Things were 
in themfelves, and fo plainly forbidden in 
their Law, the J/raelites committed the fame 
atrocious Crimes——There were Sodomites in 
the Land, and they did according to all the Abo- 
minations of the Nations which the Lord caft out 
before the Children of Urael t—The Houfes of the 
Sodomites were by the Houfe of the Lord §. 

Thirdly, They committed the Sin prohibited 
in the roth Verfe; as alfo the other Crimes 
mentioned in the faid Chapter; .as is evident 
from the 24th to the 27th Verfes thereof. 

The I/raehtes did the fame. In thee (that is 
in Yerufalem) have they humbled her that was fet 
apart for Pollution |\. 

Fourthly, They were guilty, not only of 
the indecent As of uncovering and expof- 
ing thofe Parts of their Bodies that Modefty 
requires fltould be kept covered, and which 
our firft Parents made “rons to cover **. But 


they 


* Bithop Patrick, on Levit. xvill. 23. 

ft Deut. xuied1. 

{ 1 Kings xiv. 24. and xv. 12. and xxii, 46. 

§ 2 Kings xxii. 7. 

|| Exe&. xxii. 10. See Pools Annot. on that Text. 

** Gen. iii. 7. Mr. Weems obferves, that ‘‘ When the [-aeltes 
<<“ were coming out of Hoyt, travelling towards Canaan, the 
© Lord forbiddeth them to follow the beaftly Idolatry of the 

6 Moabites 
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they alfo committed fhameful and deteftable 
Adul- 


“© Moabites, to difcover their Nakednefs, as their Priefts did. 
sf This filthy Idolatry (faid he) was the Worfhipping of 
“<< Baal-pesr, who was alfo called Priapus. ‘This Priapus was a 
«© young Man in Hele/pont, who was expelled out of the Country 
«asa Corrupter of Youth. He went into Greece, where beaftly 
‘© Perfons made a God of him. ‘The Moadites made choice 
“© of him alfo for their God, and he was called Baal-Peor, 
«© becaufe he was made with his Nakednefs difcovered 
“ Thefe filthy Mcalites made choice of a God like unto them- 
«“ felves; and as their God Baa/-Peor was.a filthy God, fo 
* were his Priefts, in fhewing their Nakednefs.” Weems’s 
Works, Part I. Wer? en yi ; 

Baal-Peor is. mentioned, Numb. xxv. 1 8. and called by 
the Prophets [‘Yer. xi. 13, 15. and Hofea ix 11.) That foameful 
Thing. 

Dr. Fuller fays, he took his Name from a Word which figni- 
fies to lay open, an Idol, which fhewed all that dam covered 
with Fig-leaves. Pi/gah Sight, 1. iv. ch. 7. fect. 26. 

And Mr. Poele, in his Note on the Word Peor [ Numb. xxv. 3.] 
A Verb (faith he) fignifying to open or uncover, becaufe of 
the obfcene Poture in which the Idol was fet, as Priapus 
was, or becaufe of the Filthinefs which was exercifed in his 
«© Worthip.” 

Bifhop Patrick, on Deut. xxiii. 17. faith, “© How abomi- 
nable were fuch Perfons as proftituted their Bodies in 
** honour of Venus and Priapus, and fuch filthy Deities! of 
«© which Sort there were both Males and Females, confecrated 
to fuch impure Services. And this (fays he) was prattifed 
in the Days of Mo/es ; as appears from the Hiftory of thofe 
who committed Fornication with the Daughters of Moab, who 
expofed themfelves in Honour of Baal- Peor..” 

«« What (fays Dr. Whitby) can ftrike a greater Horror into 
* our Thoughts than this Confideration, that they worfhipped 
Te coon ogiz, What Modefty will not permit us to men- 
tion, paying their Worhhip to Priapuvs, and faying, +3 & 


eu Va ‘ ap ihc \ Oh Waeeat os aa Por Ae | 

(49ebCy Te Cw [hori TO THE YEVETEWS AbTsSOy ThuUaTTAs TPOTHLGViWGy 
“that Part of the Body was fit to be worfhipped, whence we 
<é 


receive our Being. Diodorus S.culus informs us, it was not 
‘“ only worthipped among the Epypiians in the Sacra of Ifs and 
Oftris, adrcz Hy Twyararwy an drifes naebvepoxsver uate vas verdlec, 
but in the Solemnities of many other Nations, Gc. 

** Theodoret adds, that in the Eleufinian Solemnities they 
 worlhipped Peden musiebre, as the Phallus was reverenced in 
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Adulteries and Fornications, and that too, with 
their neareft Kindred *. 

And all thefe Things were done by them 
publickly in the Worfhip of their Deities, as 
Tokens of their Obedience and WY eeSeation’ 
Deut. xi. 31.. Every Abomination to the Lord 
which be hateth, bave they done unto their Gods. 

Thefe are the Things forbidden in the 
eighteenth of Levztzcus, from the fixth to the 
twentieth Verfe; to prevent the Children of 
Hrael from committing the like enormous 
Crimes. Is it not fhocking then to find, that 
notwithftanding thefe plain Prohibitions, the 
Fate of thofe Heathen Nations, and the many 
great and fignal Favours Almighty God was 
pleafed to beftow upon the J/rachtes, bringing 
them into that delightful, rich and plentiful 
Land, in the room Bae atte as People, 
which he caft out of it for their execrable 
Wickednefs, they fhould be guilty of all the 
fame grofs Enormities? And yet it is evident, 
this was the Cafe (as hath been already ob- 
ferved) — They did according to all the Abomi- 


*‘ the Solemnities of Bacchus. Neceff. of Ch. Revel. p. 226, 
227. As for their Adultery, fee Idid. 272, Sc. 

See the Story of //s and Ofris, in Mr. Chandler's Defence of 
the Prime Miniftry and Character of Fofeph, p. 512, 513; 
514s and 570, 571. 

* Bithop Fer. Taylor tells us, from ancient Hiflory, That 
from the Time of Nimrod, among the Perfiaxs, lying w ith their 
Mothers, Daughters and Siffers, was made a Qualification for 
‘the Priefthood. Du&. Dubit. B. ui. Ch. z, Sed. 23. P: 224. 

Mr. Furiez, & learned French Poteftant Divine, el read in 
ancient Hiftory, tells us the fame, and adds, that this Cuftom 
was carried by the Magi into Egypt and feveral other Countries. 
General Hift. p. 212. See alfo Whithy of Ch. Revel. p. 275. 
And the late Bifhop of London's Second Paoral Letter. p. 28. 


nations 
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nations of the Nations which the Lord caft out 
before the Children of Mrael +-. 

If we attend to the Reproofs given them by 
the Prophets for their breaking the Laws God 
gave them in the 18, 19, and 2oth Chapters . 
of Leviticus, it may throw fome further Light 
on this Matter. Concerning their Adulteries, 
the Prophet “feremiah thus exprefies it, When 
I fed them to the full, then they committed 
Adultery, and affembled themfelves in Troops in 
the Harlots Houfes. They were as fed Horfes in 
the Morning: every one neighing after bis 
Neighbours Wife; fhall I not vifit for thefeThings? 
faith the Lord*. ‘The Prophet Ezekzel was 
more particularly commanded (as I take it 
Chap. xxii. 2.) to fhew her, (viz. Ferufalem) 
all her Abominations, that is, all her grofs 
and heinous Crimes ; which he did very con- 
cifely. He began with their bloody Idolatry, 
fom the 3d to the 6th Verfe. The fame, I ap- 
prehend, that is forbidden, Leviticus xviii. 21. 
and xx. 2, 3, 4, §. of which we took Notice 
before, p.25. Next he proceeds, ver. 7. 

To their Undutifulnefs to their Parents ; for- 
bidden, Levit. xix. 3. and xx. 9. See alfo, 
Deut. xxvu. 16. 

And in the fame Verfe, their Oppreffion and 
Vexing of the Stranger, Fatherlefs and Widow; — 
forbidden, Levit. xix. 33. and Exod, xxii. 21, 
78 

And in the 8th Verfe, their Prophanation of 
the Sabbath, forbidden, Levit. xix. 2, 30. 

> 1 Kings xiv. 24, Si PRPON OT; Sy). G. 
The 
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The oth Verfe mentions, Tale-bearers to thed 
the Blood of their Neighbours; forbidden, 
Levit. xix. 16. 

He proceeds thus, I” thee they eat upon the 

Mountains, in the Midi of thee they commit 
Lewdnefs. This (if I miftake not) is pointed 
againft their obfcene and unnatural Crimes pro- 
hibited, Levzt. xvill. 22, 23. (which they prac- 
tifed as Sacred Rites in their idolatrous Wor- 
fhip) referred to, 1 Kzmgs xiv. 23, 24. and 
2 Kings xxii. 7. And herein before treated of, 
p. 25, 26. For the Word am, which is here 
tranflated Lewdnefs, and in the former Tranf- 
lations of the Bible, 4omination, and in Le- 
viticus XVill. 17. and xx. 14. 1s rendered Wick- 
ednefs, finifieth more than Wickednefs *, viz. 
«© An execrable znd deteftable Degree of 
*¢ Wickednefs.” as I fhall have Occafion again 
to obferve. 
. What follows next relates more particularly 
to the Cafe in hand, Ver. 10. In thee have they 
wcovered their Father's. Nakednefs. You fee 
this is the Sin exprefsly forbidden in Levit. 
XVill. 7. | 

Then he proceeds to mention the Sin pro- 
hibited in the fame Chapter, Verfe the rgth, 
taken Notice of before, p. 26. 

Ver. 11. He comes to their grofs Adultery 
exprefsly prohibited, Lev7t. xvili. 20. which was 
then become fo common among them, obferved 
before, p. 29. from Yeremab v. 7, 8, 9.—And 

* Bifhop Patrick on Levit, xvii. 17. and the Affembly’s 
Annot. on the fame Text. 

pro- 


( 31) 

proceeds to their moft infamous Practices of 
debauching their near Kindred, particularly 
forbidden in Levit. xviii. 8, 9, &c. The 
whole Verfe in that Tranflation of the Bible, 
which was in common Ufe before our prefent 
Tranflation ftood thus——Every one hath com- 
mitted Abomination with his Neighbour’s Wife, 
and every one hath wickedly defiled bis Daughter- 
in-law ; and in thee bath every Man forced bis 
own Sifter ™. 

But in our prefent Tranflation this Text 1s 
greatly altered. It is there rendered thus— 
And one bath comnutted Abomination with bis 
Neichbour’s Wife, And another in thee bath lewdly 
dejiled bis Daughter-in-law, And another in thee 
hath humbled bis own Sifter—You fee here the 
univerfal Terms every one are changed into the 
particular Terms one and another, contrary 
(I think) to the plain Senfe of the Hebrew 
wix} contrary to the vulgar Latin, and to its 
rendering in all our old Engli/h 'Tranflations of 
the Bible +, and alfo contrary to the rendering 
of it in other Places in the fame Tranflation. 
In this Text the Word wis; occurs three times. 
In the firft Place inftead of every one, it is ren- 
dered one; and in both the other Places (with- 
out the leaft Shadow of Reafon, as far as I 
can perceive) another : But the Authors of this 

Fi Ells SKA GT Li ) 

+ In Tindal and Coverdale’s Tranflation of the Bible, printed 
in the Year 1535, it was rendred every one; fo it was in Mat- 
thews of 1537. and in the Great Bible of 1539 ; and in the Ge- 
neva '\ranflation of 1560; in Bifhop Parker’s of 1568; and 


as far as I have been able to learn, in all the Exg/i/s Tranfla- 
tions of the Bible, ever printed before that now in ufe. 


a Tran- 
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Tranflation in the Margin, with a Note of 
Reference, hath alfo fignified to the Reader 
that it may be rendered every one. 

It may be fit to obferve here, that it muft 
not be underftood, as if every individual Perfon 
among them did it; but that thofe horrid 
Crimes of debauching their near Kindred, were 
become common among them: And, as hath 
been obferved by the Learned*, they likewife 
committed fuch fhocking Debauchery, as reli- 
gious Rites in their idolatrous Worfhip, which 
the Canaanites did before them; who were 
driven out of the Land, or deftroyed, for fuch 
deteftable Wickednefs. 

But befides this general Account, we have 
particular Inftances of great and remarkable 
Perfons, who brake fome of thofe Laws: Let 
us here alfo take a View of them. The firft I 
fhall mention is, that of debauching or forcing 
a Man’s own Sifter: This horrid Crime Amnon, 
King David's Son, was guilty of,.as is evident 
from 1 Samuel xii. 11, 12, 13, and 14. for 
which he was put to death by the Means of 
Abfalom her Brother. 

And yet Abfalom alfo was guilty of a moft no- 
torious Breach of another of thofe Prohibitions +, 
viz. defiling his own Father's Wives f, (thofe 
called Concubines in Scripture, were Wives ||) 
For which Crime, with that of rebelling 

againft 

* See Mr. Pool’s Annot. on Ezxed, xxii. 11. and Chap. viii. 14. 

+ Levit. xviii. 8. 

Para XVI, (21, 22s 


oy 
» « After the Phrafe of Scripture, a Concubine is an honeft 
«© Name, 
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againft his Father, he alfo (by the righteous 


Providence of God) came to a fhameful End *. 

Reuben (‘facob’s eldeft Son) was guilty of the 
like Crime before thofe Laws in Levzticus were 
given { ; but it was a Sin in him notwithftand- 
ing that; for it was a Tranfgreffion of the pri- 
mary Law of Nature ; and accordingly it was 
refented by his Father, and for which he loft 
his Right of Primogeniture +f. 

And it was for a Crime of a like Nature 
(tho’ in fome Circumftances different) that the 
Apoftle St. Paul reproved the Corinthians |]. 

We have likewife a remarkable Inftance in 
the New Teftament of a great Man’s tran{gre{- 
fing another of thofe Laws §, not much unlike 
the laft mentioned, faving only in the Diffe- 
rence of Relation, that being Adultery with a 
Father’s Wife, and ¢hzs with a Brother’s **, 

Odjeé?. But both thefe laft mentioned In- 
{tances have been often produced by Way of 
Argument againft Marriage with near Kindred, 
on Suppofition they were Inftances of Perfons 
reproved under the Gofpel Difpenfation for 
marrying fuch: Tho’ when rightly under- 
ftood they will be found to be nothing at all 
to the Purpofe. Let us examine them. 


** Name, for every Concubine is a lawful Wife.” Vid. Homily, 
entituled, An Information Jor them that take Offence, &c. Part 1/?. 

“ Certain it is [faid Bifhop Parrick] {uch Perfons were real 
“* Wives ; and it was Adultery in any other Perfon that lay 
** with them, but they who had married them. Patrick's Com- 
mentary on Judges ps aN 


Mia Dauievale Th, 1%. tT Get. Maxw 22. 
+ Gee cies 4 21. Chron’ v..t. |L1Corvir. § Lev. 
Xvili. 16. and xx. 21. ** Matth, xiv. 3. Mark vi. 17. 


and Luke ili, 19, 20. 
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St. Paul’s Words are; If ts reported that 
there is Fornication among you, and fuch Forni. 
cation as is not named amcngft the Gentiles, that 
one fhould have his Father's Wife *. | 

By having the Father’s Wife here, is not 
meant marrying the Father's Widow (as many 
feem to think) but taking the Father’s Wife 
from him to his great Wrong, and adulteroufly 
living with her in his Father’s Life-time ; as is 
evident from 2 Corinthians vii. 12. 4 in which 
Commentators are generally agreed. 

If the Apoftle had meant it of marrying the 
Father’s Widow, he would not have faid: it 
was fuch Fornication as was not named among/t 
the Gentiles: Yor, marrying the Father’s Wi- 
dow was not only named but allowed, and 
frequently practifed at, and defore that time by 
many Gentile Nations in the Neighbourhood 
of the Land of Canaan ||; which I take to be 
another undeniable Proof that the Fornicator’s 

Crime 


* 1Cor.v. 1. + 2 Cor. vit, 12. Wherefore iho I wrote 
unto you, I did it mot for his Caufe that had done the Wrong, 
[i. e. the Fornicator mentioned 1 Cor. v. 1.] nor for bis Caufe 
that fuffered Wrong (7. e. the Father of the Fornicater who was. 
injured by his Son’s Wickednefs, &'c.} 

| It is obferved by Bifhop Fercamy Taylor, that “ in Syria 
«* and the Pontick Kingdom, before his [St. Pauls) "Time, it 
[wix. marrying the Father's Widow] “ had been named and 
«« practifed and paffed into a Law, and yet that Kingdom con- 
“* fifted of two and twenty Nations of different Languages.” 
Bat Dubit. 12. 8G. ies oe Oks O. De aazet.. 

4rabia \ies on the other Side of the Land of Canaan. And 
Dr. Hammond tells us, ** Among the ancient Arabians it [viz. 
marrying the Father's Widow] ‘* was ufed, and the Cuftom fo 
‘«¢ defcribed by 4/7. Moftratraf, Ebnol Arhir, &c. that when a 
« Woman was left a Widow, or put away by the Husband, 

*< the 
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Crime here mentioned was not.marrying the 
Father’s Widow, but adulteroufly living with 
his Wife. | 

The other Inftance is that of Herod with 
Herodias. The Cafe.is thus related by St. 
Matthew §. Herod had laid bold of John, and 
bound him, and put him in Prifon for Herodias’s 
Sake, bis Brother Philip’s Wife. For John faid 
unto bim, it is not lawful for thee to have 
her. This hath been alledged as an Evidence 
of the Unlawfulnefs of marrying of a Brother’s 
Widow. But that Notion will be fufficiently 
confuted, by only relating the true State of the 
Fad, as-given us by Dr. Whitby * from Fofe- 
phus, and the Old fewifh Chronicles, which in 
fhort was as followeth. Thzs Herod was mar- 
ried to the Daughter of Aratas King of Petrea; 
yet (in Breach of Faith with ber, and Violation 
of the Marriage Covenant, fhe being then living, 
and bis lawful Wife) he took away Herodias bis 
Brother's Wife from him, and kept ber as kis 
own Wife: which was a moft grofs At of 


“‘ the eldeft Son fhould take her by Inheritance, and caf his 
“© Garment over her as a Sign of it ; or if he would not, then 
“the next Heir: And fo the Son, they fay, fucceeded to 
«¢ the Father’s Bed, as well as Wealth, by Inheritance.—And 
** fych there were of the Tribe of Banikais, who, three of them, 
‘* one after another, had married his Father’s Wife. Now it 
‘¢ was a Cuftom among the Arabians, that when any Man was 
“«« feparated from his Wife by Death or Divorce, his eldeft Son, 
“if he wanted her, caft his Garment upon her; that is, took 
<¢ her to Wife; or if he wanted her not, one of his Brothers 
© married her.” Dr. Hammond’s Annot. on 1 Cor. v. i. 


§ Matth. xiv. 3, 4. 
© Whitby on the fame Text. 


D 2 Adultery. 
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Adultery. Therefore (as Dr. Whitby rightly 
obferves) ohn the Bapti/t might well fay, It 
zs not lawful for thee to have her. 

There are fome other Objections that may 
be fuppofed to lie againft my Notion of thefe 
Laws, which I will now proceed to confider. 

Objec?. 2. The Fews (to whofe Forefathers 
the Laws now under Confideration were parti- 
cularly given) muit be fuppofed to underftand 
their own Laws, and they took them to be 
Prohibitions of Marriages with the Perfons 
therein mentioned ; therefore we ought to take 
them in that Senfe. 

Anfwer. "There isno Reafon (that I can find) 
to think that the ‘fews took thofe Laws to be 
Prohibitions of Marriages. with near Kindred, 
till fince the’Time of their Royal Prophet King 
David, but great Reafon to think the con- 
trary +. And after that Time they fell into 
‘the moft deteftable Idolatry (as has been al- 
ready fhown) and before the Reign of ‘Fofab 
King of “fudab (which was more than fix 
hundred Years before the Time of our bleffed 
Saviour) it feems, they had forgotten what their 
Law was, (fiofea iv. 6. 2 Kings xxu. and xxii. 
And 2 Chron. xxxiv. 18. &c.) no Wonder then 
if they had forgot the true Senfe of it. 


+ Nay, it is more probable they never took them for Prohi- 
bitions of: Marriages till after the Times of their Prophets: It 
is not evident to me, that-they generally took them in that 
Senfe, till fince the Times of our blefled Saviour, and the 
Apottles, when they entertained the moft abfurd Notions. con- 


cerning them. 
All 
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All the ‘few7/b traditional Books were com- 
pofed long fince the Times of their Prophets ; 
mott of them fince our Saviour’s Time *: What 
Authority, therefore, can they be of ? 

Our bleffed Lord himfelf, when here on 
Farth, obferved that the Yews by their Tradi- 
tions tran{grefled the Commandments of God, 
and made them void and of no Effect +. No 
Regard can be therefore due to fuch ‘Tradi- 
tions f. 

Ofject. 3. But there were a Sect among the 
‘ews, commonly called the Karrites, who re- 
jected their Traditions, and thofe alfo under- 
food thefe Laws as Prohibitions of Marriages 


* Mr. Poo/tells us, that “ all the Fewz/ Writers which are 
“ now extant, lived and wrote fince Chriit’s Time ; when the 
«© Doétors of that People were very ignorant of many great 
‘* Truths, and of the plain Meaning of many Scriptures.” 
Annot. on Fob xix. 25. See alfo Dean Prideaux’s Account of 
the Fewi/> Writers. Connect. Part. IT. 

+ Marth. xv. 3—6. And Mark vii, 8 to the 13. 

t Mr. Mofes Lowman, in his Diflertation on the Civil Go- 
vernment of the Hebrews, from Page 151 to 158, hath obferved, 
that in /everal Cafes the Authority of the Za/mudifi and Rabéi- 
nical Writers is very low with learned Men: In his ninth Chap- 
ter concerning the Senate of J/rael, Page 166, he faith, ** The 
“© Rabbinical Writers have greatly darkened, and even con- 
founded this Queftion ; they have given us their own chi- 
merical Imaginations, inftead of real hiftorical Facts. For 
though they could have no other good Foundation to build 
upon but the Scripture Hiftory, yet they have given us fuch an 
‘* Account of their Sanhedrim, as the Senate and f.preme 
‘© Court of the Hebrew Nation, as is no where to be found 
‘< in the Scripture Hiftory, and is in many Things abfolutely 
inconfiftent with it.” Any one that has a mind to know 
what Notions the Feaz/b traditional Writers had concerning 
Marriages betwixt near Kindred, may find enough of their moft 
abfurd Affertions in Mr. Furéeu's general Hiftory of all religious 
Worfhip (both true and falfe) Vol. 1. Chap. xxi. from Pages 
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with near Kindred ; therefore we alfo ought to 
adhere to that Scam of them. 

Anfw. The Karrites were a Sect that {prung 
up among the Fews fome hundreds of Years 
fince the Time of our bleffed Saviour (juft as 
the Quakers {prung up among us) and as thofe 
Karrites rejeted Tradition, they could know 
no more as to this Point than we can now. 
It would be as reafonable to appeal to the Opi- 
nions and Practices of the Quakers, in order to 
difcover what the Doétrine of the Church of 
England is in the Cafe of Swearing before the 
Civil Magiftrate in Matters of Truth and Judg- 
ment, as to appeal to the Karrites in this Cafe. 
I know no other Way that can be fafely de- 
pended on to find out the true Senfe of thofe 
Laws, but to fearch and examine in what Senfe 
they were underftood by the infpired Penmen, 
at, and fince the Time they were promulgated, 
which is what I have endeavoured with the 
utmoft Care to do; and for the more fully 
perfecting fuch Examination, fhall be glad of 
the Aid and Affiftance of any learned and ho- 
neft Fnquirers. 

Objeé?. 4. Is it not evident, from Chap. xviii. 
v. 17. (which is a Prohibition of uncovering 
the Nakednefs of a Woman and her Daughter 
or Grand-daughter) when compared with Ch. 
xx. v. 14. (where the Punifhment is added for 
taking a Wife and her Mother) that both relate 
to the fame thing : AS all the Difference is, 
one mentions the Mother firft, and adds the 
Grand-daughter ; a other mentions the 

Daughter 


( 39 ) 

Daughter firft *, and omits the Grand-daugh- 
.ter.) And confequently that Marriage mutt 
be underftood to be prohibited by the Phrafe 
uncover the Nakednefs in the 17th Verfe of the 
18th Chapter, and therefore likewife through- 
out the whole Chapter. And may not the 
fame be alfo inferred from the 18th Verfe next 
following of the fame Chapter ? 

And then (as Matches betwixt Kindred by 
Confanguinity are forbidden from the 7th tothe 
16th Verfe, and the Women here prohibited 
are of Kin to the Man only by Affinity) may 
it not be further inferred from hence, that it 
is as unlawful to marry Kindred by AfMnity as 
by Confanguinity: Andthat therefore it is no 
more lawful for a Man to marry his Wife’s 
Sifter than his own Sifter. 

Anfw. it. I admit that it is probable thofe 
‘Texts, uzz. Chap. xviil. 17. and xx. 14. do both 
relate to the fame Thing, not only for the Rea- 
fon mentioned in the Objection, but -alfo be- 
caufe the heinous Nature of the Crime is _pro- 
hibited in both Places by the fame Word mp5} 
which is tranflated ‘* zt 2s Wickednefs,” as be- 
fore obferved. But Bithop Patrick, in his Note 
on the Word, tells us, ‘‘ It imports more than 
“< Wickednefs.’ And another learned Commen- 
tator -f tells us, it fignifies, ‘* An execrable and 


* We have alike Inftance in the tenth Commandment in 
the xx of Exodus ver. 17. the Neighbour’s Huv/e is put before his 
Wife: In Deuteronomy v. 21. his Wife is put before his Hou/e, 
yet the Command is the fame. 

+ See the Affembly’s Annot. on Leviticus xx. 14, 


D4 <* de- 
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*¢ deteftable Degree of Wickednefs ;” which 
Word no where occurs either in the faid xviii. 
or xx Chapters, but only in thefe two Places ; 
for the Word which in the 17th Verfe of the 
xx Chapter, is rendered zt 75 a wicked Thing 
is 19n which is a Word of a much milder Sig- 
nification than the Word 75; beforementioned. 
And as thofe Texts belong both to one Thing, 
it is reafonable to fuppofe, that by comparing 
them, the one may give Light to the other. 
But then, fecondly, it is very evident, that 
the marrying a Mother and Daughter, or 
Grand-daughter ; or a Daughter and Mother 
fucceffively one after the Death of the other 
(which is generally underftood by it) cannot 
be the Thing here prohibited. For it can be 
no greater Crime for a Man to marry his Mo- 
ther-in-law or Daughter-in-law, than his own 
Mother. But it is plain the Crime here pro- 
hibited is a greater one, it being fet forth by 
a more emphatical Word, as a high and extra- 
ordinary Wickednefs : And the Punifhment to 
be inflicted for the Breach of it, the moft fe- 
vere of all the Punifhments mentioned in the 
Leuitical Law, viz. Burning with Fire: And 
that not only the Man and Woman that might 
be fuppofed to be guilty of this Sin after the 
Mother or Daughter’s Death, but 4e and they, 
both the Man, Mother and Daughter, or Grand- 
daughter; which is a Demoniftration that it 
muft be for fomething done by them whilft 
they were all living: So that if Marriage is 
meant here, it mutt be the marrying the Mo- 


ther 
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ther and Daughter, or Grand-daughter, both 
being living and confenting to it. But neither 
is it likely that this is the Meaning of the Pre- 
cept: For let it be remembered (as hath been 
already obferved) that the Things here for-' 
bidden were the Abominations of the Egy- 
ptians and Canaaniies, their Cufioms and Urdi- 
nances, {uch as they practifed in, or with re- 
lation to their Religious Worfhip *. —_ But _ it 
is not likely that marrying a Mother and 
Daughter, or Grand-daughter together, was 
a Thing commonly practifed by thofe People 
(or any People) much lefs that it was done by 
them asan A& of Worfhip, or in the Service 
of their Gods, (tho’ the defiling of them might - 
be fo :) For had that been the Cafe, there 
would have been no need to have added the 
‘moft dreadful of all Deaths, as a Punifhment 
for the Breach of it. For it is not probable 
any Woman would be fo fond of taking her 
Daughter as a Copartner with her in her Mar- 
tiage-bed ; or that any Daughter would be fo 
fond of her Mother in the fame Cafe, as to 
make it needful to inflict {uch a Punifhment to 
deter them from it. 

But if neither of thefe Things is to be under- 
ftood here, what can be the Meaning of the Pro-- 
hibition ? 

If I can give no fatisfactory Anfwer to this 
Queftion, it will by no means follow from hence, 
that the Words uncover the Nakednefs muft here 
fignify Marriage, (and much lefs in other Parts of 

*: Deut, xiar. 


thofe 
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thofe Laws) tho’ I think what hath been al- 
ready faid is fufficient to fhow the Improba~ 
bility of the Words being ufed in that Senfe 
here. It was obferved before, p. 27. that 
when the Phrafe uncover the Nakednefs is ufed 
for carnal Knowledge, then always Adultery or 
Fornication is to be underftood by it. The 
Words of the 17th Verfe of the xviii. Chapter 
are: Thou fhalt not uncover the Nakednefi of a 
Woman and her Daughter, neither fhalt thou take 
her Son's Daughter, or ber Daughter's Daughter, 
to uncover ber Nakednefs. Now according to 
the fore-mentioned Senfe of the Words, this. 
muft be a Prohibition of debauching thofe 
Perfons. In the 14th Verfe of the xxth Chap- 
ter, the Words are, If a Man fake a Wife and 
her Mother, Gc. it hath already been obferved, 
that the Word rendered Wife fignifies Woman . 
in general, whether married or unmarried; it 
is the Word which is tranflated Woman in the 
17th Verfe of the xviii Chapter, as alfo in the 
18th and rgth Verfes of the fame Chapter, and 
in the 18th Verfe of the xx Chapter; and there 
is as good Reafon to tranflate it Woman in this 
14th Verfe, as there is for rendering it fo in 
the 17th Verfe of the xviti. Chapter. 

This 14th Verfe, therefore, I think fhould be 
tranflated thus, Jf 2 Man take a Woman and her 
Mother, &c. ~viz. to uncover their Nakednefs, 
(that is) to debauch them. [or the Words, 
to take a Woman, may as well fignify to take 
her to debauch her, as to take her to Wife: 
So we read Gen. xxxiv. 2; concerning Dinab— 
And when Shechem the Son of Hamor,—faw 


her... 
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her, be took her, and lay with her and defiled 
her. This I think is clear. 

But then perhaps it may be afked, what 
Need was there of {uch a Prohibition as this ? |] 
and of adding too, a more fevere Punifhment 
for the Breach of it, (viz. burning with Fire,) 
than for the Breach of any other of thefe Laws ? 

It is obferved in the Notes, p. 28. from an 
ancient Hiftory cited by Bifhop “Yeremy Taylor, 
and Mr. ‘furzeu, that from the Time of Nimrod, 
among the Perfians, lying with their Mothers, 
Daughters, and Sifters, was made a Qualification 
for the Priefthood*. And as theCanaanites were 


| Bithop Parrick inhis Commentary on the 23d Verfe of the 
18th Chapter, hath ftarted the like Queftion concerning the 
Crime of Beftiality there prohibited : His Words are, “‘ Some 
<* are apt to fay, What Need was there of fuch Prohibitions ? 
«« when it is fo monftroufly unnatural to mix with Creatures of 
“© a different Species from us, as all Beafts are. But fuch Per- 
« fons (fays he) do not underftand, that this was not only 
“* practifed in Egypt (againft whofe Doings he cautions them, wv. 
«« 3.) but was alfo made a Piece of Religion :—Goats, which 
«* were there alfo worfhipped, lay with Women—openly—in 
“ the View of all ;” for the Proof whereof he cites Authors of 
undoubted Credit ; and then adds, ‘* How long this beaftly Cuf- 
<* tom had been among them none can tell. But thefe Words 
[which he had cited| “* import that then it was notorious ; 
<< and fo far from being kept fecret, that they rather made 
«© an Oftentation of it: Which I look upon [adds he] as an 
«« Argument that this had been a very old Praétice, otherwife 
«© they would have blufhed at it.” 

* Whatfoever is made a Qualification for any Office muft be 
done fo publickly, as to be capable of being proved dy Wit- 
nefjes : (This is the Cafe at prefent among us, as to the Sacra- 
mental Teft ;) and the Crime prohibited by this Precept, mutt 
likewife be of fuch a Nature, as to be capable of being fo 
proved: And {fo muft all the other Crimes mentioned in thefe 
Laws be, where Death is the Penalty: For without two or 
three Witnefles no Perfon by the Lewitical Law was to be put 
to Death. Numb. xxxv. 30. Deut. xvii. 6, and xix. ne. 
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much addicted to the moft abominably idolatrous 
Cuftoms, there might be fome Cuftom of a 
like Nature among them, tho’ now unknown to 
us, which feems probable from the Prohibition 
itfelf: For it is cbfervable, that this Prohibi- 
tion, as above explained, is an exprefs Prohi- 
Bilge of that moft fhocking Cuftom : | lor he 
that debauches his Mother, ond Sifter, de- 
bauches a Woman and ber Daughier , and he 
who debauches his Mother and his Daughter, 
debauches a Woman and ber Grand-doughter.] 

Now, fince to be a Prieft in Egypt (from 
whence the Children of J/rael were brought 
forth) was to be a Man of great Dignity ; (for 
the Priefts were Nobles and Privy Counfellors 
in thofe Countries *,) it is no unreafonable 
Conjecture to fuppofe that People might be af- 
piring after Grandeur then, as well as in latter 
Times ; and, therefore, that not only the Man 
himfelf might defire it, but his Mother, Sifter, 
and Daughter might permit it to be done, to 
qualify him for fuch Preferment, which might 
be a Caufe of their Advancement alfo. | The 
‘Temptation, therefore, being fo great, and the 
Wickednefs fo heinous, no Punifhment could be 
too fevere to deter them from it. 

The 18th Verfe in the Objection mentioned, 
s another very difficult Text; many learned 
Commentators have tried their Skill on it, and 
have fcarcely been able to fatisfy themfelves as 
to its true Senfe. 


* Mr. Chandler's Defence of the Prime Miniftry and Cha- 
recter of Fofeph, p. 403, 419, 421, 422, and 424. 
This, 
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This, however, I think is plain, that what- 
ever Senfe is put upon it, the Words, uncover 
her Nakednefs there, cannot fignify Marriage. 
Mr. Ainfworth, who gave us a more literal 
Tranflation of the Hebrew Text, than that in 
our Bible now in ufe, rendered it thus, Ad a 
Woman unto her Sifter thou fhalt not take, to vex 
(her) ¢o uncover her Nakednefs upon ber in ber 
Life. Many learned Men have A Aaah it to 
be a Prohibition of Polygamy ; but that Senfe 
of it is rejected by the beft Commentators *. 

Mr. Pool obferved, from a learned Man, 
which he doth not name, “ That this Text 
‘¢ doth not fimply forbid the taking one Wife 
‘© to another; but the doing it in fuch a Man- 
ner, or for fuch an End, that he may vex, 
or punifh, or revenge himfelf of the former : 
which,” (fays he) ‘‘ probably was a com- 
mon Motive among that hard-hearted People 
“to do fo.” Bithop Patrick and Bithop 
Kidder fay, there is the like Reafon to under- 
ftand the Word Si/fer properly in the common 
Acceptation of it in this Place, as the Words, 
Daughter, Mother, Sc. in othergPlaces in ie 
Chapter. 

If the Obfervations of chinffeblearned Com- 
mentators be right, may not the Senfe of the 
Text be, ‘“* Thou fhalt not take thy Wife's Sifter 
‘< and debauch her in thy Wife's Prefence, or be- 
“« fore ber Face, thereby to vex, or be revenged 
<< of thy Wife,” that being the moft effectual 
Way to vex her. 

* Bilhop Patrick, Elfhop Kidder, &c. 
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But be it as it will, furely it is altogether uns 
reafonable to make the dark and obfcure Parts 
of Scripture a Key to expound thofe that are 
plainer. And as to the Confequence drawn at 
the End of the Objection, if what hath been 
before obferved be of any Force, the whole 
Foundation of it is deftroyed. But if all I 
have faid on thofe Texts in the Objection 
mentioned fhould ftand for nothing, and it 
could be proved that the Phrafe, uncover the 
Nakednefs, did indeed fignify Marriage (the 
contrary to which, I think, hath been. fully 
fhewn) yet even, in that Cafe, the Confe- 
quence would not hold good. For the Perfons 
in the Objection mentioned are in the afcend- 
ing and defcending Line ; therefore, to argue 
from thence, that becaufe Kindred by Affinity 


_ In the afcending and defcending Line are for- 


bidden to marry, therefore collateral Kindred 
are fo, is very weak and inconclufive. 

Oljeé?. 5. If Marriage with near Kindred is 
not the Thing intended to be forbidden in the 
xvillth and xxth Chapters of Leviticus, what 
Need could there be, after the general Prohi- 
bition of defiliiis all fuch, to proceed fo par- 
ticularly to ths Kindred following, wz. the 
Father, Mother, Father's Wife, Sifter of the 


half Blood, and of the whole Blood, the Son’s 


Daughter, and Daughter's Daughter, the Fa- 
ther’s Sifter, and Mother’s Sifter, the Daughter- 
in-law, the Brother’s Wife, the Father’s Bro- 
ther’s Wife, &c. Doth not the Particularity 
of thofe Precepts clearly fhew, that. Marriage 

with 


me 


(47 ) | 
with the Perfons there named, is the Thing 
chiefly intended to be prohibited by them ? 

This Objection contains the moft plaufible 
Argument, and feems to carry greater Weight 
with it, in Oppofition to the Notion I have ad- 
vanced, than any other that ever yet was, and, 
I think, that can be offered in Oppofition to it, 
And I am fully perfuaded, it is this Con- 
fideration, together with the Prejudice of Edu- 
cation, that has kept fo many great, learned and 
worthy Men in that Way of thinking: Yet 
fpecious as it is, 1 doubt not but it will admit 
of a clear and full Anfwer. I fhall endeavour 
to obviate the Force of it by fhewing : 

Firft, That it is ufual in the Law of Mofes 
to prohibit exprefly fome particular aggravating 
Circumftances of fome Sins, on Account of 
their heinous Nature, the Danger People may 
be under of being tempted to the Commiffion 
of them, and the dreadful Confequences that 
muft attend them if committed ; notwithftand- 
ing they are included under fome general Pro- 
hibition, as many other Sins of a like kind are, 
that are not particularly prohibited. 

Secondly, That the defiling of near Kindred 
are Sins of that Nature, and therefore fit to 
be particularly prohibited on that Account. 

Firft then, Iam to fhew, that it is ufual in 
the Law of Mojes to prohibit exprefly fome 
particular Circumftances of fome Sins, on ac- 
count of their heinous Nature, @c. notwith- 
{tanding there are many others of the like kind 
alfo unlawful, tho’ not fo particularly prohi- 

3 ‘bited. 
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bited. I fhall inftance, firft, in the Cafe of 


profane Curfing. I fuppofe it will be allowed 
that all profane Curfing is finful; yet becaufe it 
is more heinous to curfe fuch as ought to be 
feared, reverenced, and honoured, than to curfe 
others ; therefore thofe are particularly prohi- 
bited, tho’ others are omitted: Thus it is pro- 
hibited to curfe their Parents, and that under 
Pain of Death *, and their Rulers + ; alfo they 
were prohibited to curfe the Deaf f. 

Secondly, It will alfo be allowed, that to 
affict or opprefs any Perfons is finful ; yet be- 
caufe it is more barbarous with refpect to fome 
than others, therefore the oppreffing of fuch is 
particularly forbidden: as to opprefs a Stran- 
ger §, a Widow, and Fatherlefs Children ||, and 
a hired Servant that is poor **. 

Thirdly, They were commanded to do no 
Unrighteoufnefs in Judgment +--+ to any Per- 
fons ; yet becaufe it was a more aggravated 
Crime to wreft or pervert Judgment, by doing 
Wrong to fuch as are lefs able to defend them- 
felves ; therefore it is in that Cafe exprefly and 


_ particularly forbidden. As to wrong the Poor (II! 


by perverting Judgment, the Stranger, Father- 
lefs, and Widow ff. 

Fourthly, They were particularly command- 
ed to do no Unrighteoufnefs in Mea/ure §§. 
And yet after this two Mea/ures were par- 


t Exod. x1. 49, \Eevit. ex. 30. t Exod. xxii, 28. 
$ Levit. xix 14. § Exod. xxii. 21. and xxili. 9g. | Exod, 
sx ye2. ** Deut. Xxiv. 14. Tt Levit. xix, 15. 


il Bxed. xxiii. 6. tf Deut. xxiv. 17. §§ Lewis. xix. 35. 
ticularly 
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ticularly mentioned § : 4 juf? Epbab and a juft 
Hin fhall ye bave. They had other Meafures, 
which by the general Command to do no Un- 
righteoufnefs in Meafure,_ they were obliged to 
have juft. But becaufe thofe two particularly 
mentioned were in more common Ufe among 
them, they were under greater Temptation to 
have thofe unjuft than others ; therefore this 
is particularly prohibited. © 
_.Fifthly, The making any Sort of Idol Gods 
to worfhip was exprefly forbidden. Thou /halt 
have no other Gods before me. Thou fhalt not 
make unto thee any graven Image ||. Turn ye not 
unto Idols, nor make to yourfelves molten Gods; I 
am the Lord your God. 

And yet after the general Command, fome 
Idols are particularly prohibited *, Y¢ /hall not 
make with me Gods (that is, Idols) of Sz/ver, 
neither fhalt ye make unto you Gods of Gold. 
» It was as unlawful by virtue of the general 
Command to make Idols of Bra/fs, Iron, Wood, 
or Stone. But becaufe Idols of Gold and Silver 
were more pompous, and more generally efteem- 
ed than the others, and on that Account they | 
were more likely to be tempted to worfhip 
thefe than others, therefore thefe are particu- 
larly prohibited, while the others are omitted. 
I-could produce many more Inftances of the 
like Nature to prove this Point, but I think 


| §. Exod. xXx. 3,4. Deut. ¥. 9. | Levit. xix. as 
Exog. XXXIV, 17." 2 no i asap, age te 
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thefe already mentioned are fufficient. I fhall 
therefore proceed, 

Secondly, to fhew, That the defiling near 
Kindred is a Sim of a more heinous Nature, and 
muft be attended with more dreadful Confe-- 
quences than the defiling other People, (to 
which they were yet very likely to be tempted 
by the evil Examples of thofe Nations, as well 
as by the frequent Opportunities that mutt offer 
for committing this Sin;) therefore it was as 
fit to be particularly prohibited (tho’ before in- 
cluded in a general Command) as the others. 
abovementioned. 

It is evident, that near Kindred, fuch as are 
of the fame Houfe (even by the Ties of Na- 
ture) are much more obliged to aid, affift, di- 
rect and admonifh one another, to fave and 
prevent each other from fuch Evils as they are 
likely to be tempted to, than others are ; info- 
much that under the Chriftian Inftitution, he 
that neglected thefe Duties is faid to be worfe 
than an Infidel*. Perhaps it may be faid, that 
thefe Words of the Apoftle have refpect there 
to the Sin of a Man’s negledting to take due 
Care for the temporal Welfare of his Family ; 
and I doubt not but this was the more imme- 
diate and direct Intent of them. But certain* 
ly not totake Care of the Souls of his Houf- 
hold muft be more heinous ; as particularly 
not to take Care of their Purity and Chatftity. 
What greater Injury can be offered to a virtu- 
ous Woman, than inftead of preferving, to vio- 

* 1 Tim. v. 8. 
late 
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Jate her Honour, and debauch her? The Sons 
of Facob highly refented this, when done by 
Shechem to Dinah their Sifler* ; as did Abfo- 
fom, when Amnon defiled Tamar his Sifter +. 
| How great then muft the Crime be, when 
fuch as by the Ties of Nature and Blood, are 
peculiarly obliged to defend one another from 
fuch Injuries, become themfelves the Authors 
of them. And when it is confidered that the 
Injury is done to Perfons of the fame Family, 
to Friends, it adds a peculiar Sting to the Re- 
membrance and Recollection of it. See how 
the Royal Prophet David {peaks of an Injury 
done him by one that ought to have been his 
Friend: it was not an Enemy that reproached me, 
then could 1 have borne it,——but it was thou, a Man, 
my Guide and mine Acquaintance ~. Injuries 
from fuch prefs heavieft upon the Mind, and 
are of all others the moft difficult to be borne. 
From hence then it plainly followeth, that 
as the Crime in defiling the Kindred of a Man’s 
own Houfe is greater than in defiling others, be- 
caufe it is generally like to be attended with 
more fhocking Confequences ; as the Temptations 
to it were {trong from the frequent Practice of 
it in the Nations around them ; and in Confide- 
ration of the numerous Opportunities that may 
offer in this Cafe for the committing that Sin. 
So if any Crimes could deferve to be f{pe- 
cified in particular Probibstions, after having 
been included in a general one, it muft be that 
* Gen. xxXiv. 5, 7, and 26. 
+ 2 Sam, Xi, 13, 28. Tija> mW. iz, 13, 
E 2 of 
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of defiling our near Kindred ;. which is accor- 
dingly drawn out into feveral Cakes; and in each 
diftinctly forbidden. 

Thus have I proved (if I miftake os that 
Marriages betwixt zear Kindred are not prohi- 
bited by the Mofarc Law, and have confidered 
and anfwered the Objections that feem to lie 
again{t my Notion. 

Yet before I proceed to cohfider whit! the 
Law of Nature teaches in the Cafe, I fhall make 
fome farther Obfervations from Scripture, for 
the clearer and more full Confirmation and II- 
luftration of the Point, by thewing, that Mar- 
riages betwixt near Kindred are not only not 
prokibited by the Mofaic Law, but were well 
approved of, and in one Cafe exprefly commanded 
there. 

“IT will begin with the Cafe of the Daughters 
of Zelophebad, where we find five Brothers 


‘married five Sifters, all of them Brothers Chil- 


dren. 
‘This happened in the Time of Mofes, by - 


ietrtch the Laws we have been explaining were 


‘iven, and under his Infpection and Approba- 


tion | Numb. xxxvi. 10, 11.] Even as the Lord 


commanded Nofes, fo did the Daughters of Ze- 
lophehad: “For Mahlah, Tirza and Hoglah, 


and Mileah, and Noah, the Daughters of Zelo- 


“~phehad were married unto their Fathers Bro- 


ther’s Sons. 
So we find, Yudges 1,13. that eminent’ Ser- 
vant of God, ‘Caleb, gave ere, his Daubgter 
‘to 


ere : 
to Othniel the Son of Kenaz, bis younger Brother, 
to Wife. : 

And Ruth faid unto Boaz (Ruth ui. 9g.) 
Spread thy Skirt over thine Handmaid, for thou 
art a near Kinfman. In anf{wer to her, Boaz 
faid, (v. 12.) If is true, that I am thy near 
Kinfman ; bowbett, there is a Kinfman nearer 
than I. And in the next Verfe, he promifed 
her, that if that Kinfman would not marry her, 
he would. For that J take to be the Meaning 
of his Words. And we find, in Fact, he per- 
formed his Promife. | 

Hence it is evident, that the being xear of 
Kin was then made a Reafon for Marriage, 
and not an Odjection again{ft it. And as the 
Kindred there mentioned was by Affinity; it 
may be further inferred, that the nearer any 
collateral Kindred were, they were then 
efteemed more fit to be joined together in ma- 
trimony. 

And as to collateral Kindred by Confangui- 
nity ; tho’ it is probable that Marriage betwixt 
the neareft of them, (viz. Brother and Sifter,) 
was unufual ; yet from the Story of Amnon 
and Tamar, it is highly probable that fuch a 
Marriage was not then deemed wnlawful: For 
furely, if thefe Laws in Leviticus had been then 
taken for Prohibitions of Marriages with near 
Kindred, King David, whofe Delight it was 
to ftudy and exerczfe himfelf in God's Law Day 
and Night, muft have been well acquainted 
with them. And as there are therein Commands 
to teach the Law diligently unto their Children, 

iE 3 Xe, 
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&c. without Doubt the Royal Prophet did it; 
therefore if there had been therein any Prohibi- 
tions of Marriages with near Kindred, his Child» 
ren certainly muft have known it. And if thofe 
Laws had been then taken for fuch Prohibitions, 
as Tamar could not havebeen ignorant of it her 
felf, fo the mutt likewife have known that her 
Brother Amnon alfo knew it. But by her 
Words to him, I pray thee fpeak unto the King, 
Jor be will not with-bold me from thee *, viz. in 
Marriage ; it 1s plain fhe knew of no Law 
againft ‘fach a Marriage ; from whence it Is, 
therefore highly probable thefe Laws were not 
then taken in that Senfe. 

But that which puts it beyond all Doubt, is 
God’s abfolute Command + to marry the Sifter - 
in-law. I take this to be a full Demonftration 
that the Law relates not to Marriage. 

For certainly Almighty God, who 1s infi- 
nitely holy, and hates all Manner of Impurity, 
and every thing that has any Tendency to it, 
would not have given fuch a Command, if 
there had been either rhe leaft Impurity or Un- 
finefs in fach a Marriage. 

In order to darken the Point, this exprefs 
Command has been reprefented by fome to be 
only an Exception to the Prohibition of Levi- 
ticus xviii. 16. which t! hey mifunderftood for a 
Prohibition of marrying a Brothers Widow, fup- 
pofing it to be like the Allowance that ‘Mo ofes 
gave the J/raclites to divorce their Wives f. 


P o2 Sam) Xi. 13, + Deut. XXV. 5. t Deut. xxiv. ¥. 
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But the Cafes are quite different ; in one it 
is faid, When a Man bath taken a Wi ife, and 
married her, and it come to pafs that she find no 
Favour in bis Eyes, becaufe he hath found fome 
Uncleannefs (or Matter of Nakednefs) 72 ber, 
then let him write, &c. which it is plain was 
but a Permiffion, according to our bleffed Savi- 
our himfelf. Matth. xix. 8. 

But in the other Cafe (Deut. xxv. 5.) the 
Words are; If Bretheren dwell together, and one 
of them die and have no Child, the Wife of the 
Dead sHALL NOT marry without unto a Stran- 
ger: her Hufband’s Brother sHauu go in unto 
ber, and take her to him to Wife ; and if he 
would not, he was not only to be then treated 
contemptoufly, but was alfo to bear a perpetual 
Reproach for his Refufal, as appears from the 
7, 8, g, and 1oth Verfes. So that it is plain 
this was an expre/s Command for Marriage in the 
Cafe there mentioned betwixt Brother and Sifter- 
in-law. They were at Liberty, by the Mo/azc 
Law, to marry, if the Brother, at his Death, 
had left Children, as I think is plain from what ~ 
hath been proved in the former Part of this 
Difcourfe: But if he left no Child, the 
Brother was under an Ge Command to take 
her to Wife. 

By this Law, and the Inftances mentioned 
under the fecond general Head, Men of Learu- 
ing and “fudgment have been convinced, that 
there could be no Immorality in fuch Marri- 
ages: For tho’,thro’ Prejudice of Education, and 
for Want of a more free Examination of the 

E 4 Cafe, 
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Cafe, they have generally taken the Laws we 
have been confidering to be Prohibitions of 
Marriages betwixt néar.Kindred ; yet, becaufe 
_ they have been convinced as above mentioned, 
that /uch Marriages could not be contrary to the 
Law of Nature; they therefore concluded that 
they were not moral but only pofitive Prohi- 
bitions. eae 

And as to their being fpoken of as the Abo- 
minations of the Heathens, they (/ome of them) 
have been inclined to reftrain it to the moft 
abominable Things mentioned in thofe Chap- 
ters, and not to the Marriages in general, which 
they thought to be there prohibited. The 
learned Grotzus was of this Mind. 

But in Anfwer to this, Dr. Hammond well 
obferves, — ‘* how ill a Precedent this — is, 
“and how dangerous a Way of interpreting, to 
“ refrain, where the Law doth fo diftin@ly 
“< not refirain; to except fome Particulars, 
“where the Words are repeated over and 
“over in the moft unxlmited comprebenfive 
“ Form of Usiverfality : Defile not yourfelves 
<< in any of thefe; for in all thefe the Nations, 
“ Fc, ver. 24. And ye fhall not commit any of 
“ thefe, ver. 26. for all thefe Abominations, &e. 
“ ver. 27. And whofoever fhall comimit any of — 
“< thefe Abominations—ver, 29. And fo again, 
«© Chap.’ xx. 23. Lhe Nations committed all 
4g ae ae ; ; 

“ It is not poflible [fays he] Words fhould 
«* be more providentially formed to exclude 
“all Exception or Refiraint, and-to define 

“* every 
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«< every of the forenamed Practices to be Abo= 
‘¢ minations (all of them) for which the Ca- 
naanites were caft out *.” 

And therefore the learned Doctor (who alfo 
thought that fuch Marriages could not be 
Traniereffions of the Law of Nature, but ony 
of fome fpofitive Law,) concluded they were 
prohibited by fome pofitive Law, long before 
the Law of Mojes was given, viz. to the Sons 
of Adam or Noah, and in them to all Man- 
kind. But what I have obferved under the 
fecond general Head, is a clear Confutation of 
_ that Suppofition +. 

For if God had prohibited Marriage betwixt 
near Kindred, by a Law given to the Sons of 
Adam or Noab, and in them to all Mankind, 
by Means whereof they became fo abominable 
in the Heathens, as to provoke God to caf 
them out of their Land on that Account, furely 
fuch Marriages would not have been contraét- 
ed by the 4e/ of God’s own People, and that 
without Blame too. It is, therefore, an un- 
reafonable and abfurd Suppofition. 

This Law then for the Marriage of Brother 
and Sifter-in-law, in the Cafe abovementioned, 
compleats the Demonjiration, that it was not 
marrying with, but the defiling of near Kindred, 
the Laws which we have been confidering 
were defigned to prevent ; that is, upon Sup- 


* Hammond's Letter of Refolution of Six Queries 1 in the Firft 
Volume of his Work, Q. 2d. Sed. 38. 7 Ser pyres td B. 
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pofition they are moral Laws; and if they are 


not, they do not oblige us as Chriftians *. 
But were there then no Marriages forbidden 


“in Scripture 2 Yes; I have obferved under the 


firft general Head, that at the original Infti- 
tution of Marriage by Almighty God, he com- 
manded them, with Relation to Marriage, to 
leave Father and Mother, by which I think it 
is very plain Marriages between Parents and 
their Children were prohibited, and confequent- 
ly all Marriages in the afcending and de- 
fcending Line. And as to Marriages betwixt 
Kindred, (if I miftake not) this is a// that ts 
prokibited in the Holy Scriptures: But fome 
other Marriages were there clearly forbidden 
to the Children of J/rae/, and that not in dark 
and doubtful Expreffions, but in fuch plain 
Words as cannot be miftaken. —Thou /halt 
make no Covenant with them, (viz. the Canaan- 
ites, and other Inhabitants of the Countries 
that God drove gut before the Children of 


* If they are not Moral Laws, they ftand on the fame Foot 
with thofe Laws in Leviticus, Chap. xi. that prohibit the eat- 
ing divers Kinds of Meats, as Hares, Swine, &c. Their Flefe 
foall ye not eat, and their Carcafe fall ye not touch. And the 


_ Law that forbids wearing a Garment of Linnen and Woollen, 


Lev. xix. 19. And the rounding the Corners of their Heads, and 
marring the Corners of their Beards, ver. 27. ‘Vhefe Laws never 
obliged any People but the ews only: and even as to them, 
to all of them that embraced the Chriftian Religion, it was 
abolifhed at our Saviour’s Death. See Dean Prideaux’s Con- 
nections, Part II. Preface; and Dr. Benfon’s Effay concerning 
the abolifhing of the Ceremonial Law by the Death of Chrift, at 
the End of his Paraphrafe and Notes on St. Paul’s Epiftle to 
T;:us. ‘The Learned are well agreed in this ; I mention it for 


the Sake of the Unlearned only. 
Yracl,) 
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Tfrael.| Netther fhalt thou make Marriages 
with them ; thy Daughter thou fhalt not give un- 
to bis Son, nor bis Daughter thou fhalt . take 
to thy Son *. You fee this Law is fo plain, that 
it is fcarcely poffible to miftake it, as the 
Laws of Mofes generally were (tho’ to us, at 
this Diftance of Time, and by Alteration of 
Cuftoms, it may not be fo eafy to find out the 
Reafon fot which fome of them were given.) 

And it is very evident they alfo broke this 
Law, and were feverely reprehended for it -p. 
Ezra the Prieft flood up, and faid unto them, ye 
have tranfgreffed, and have taken firange Wives 
to increafe the Trefpafs of Vrael. Now, there- 
fore, make Confeffion unto the Lord God of our 
Fathers, and do his Pleafure, and feparate your- 
felves from the People of the Land, and from the 
firange Wives. Then all the Congregation an- 
fwered, and faid with a loud Voce, As thou haft 
faid, fo muft we do—We are many that have 
tranfgreffed in this Thing.—Let all them which 
have taken ftrange Wives,—come at appointed 
Times, and with them the Elders of every City, 
and the “fudges thereof, until the fierce Wrath of 
our God for this Matter be turned from us. 

t Again, In thofe Days alfo faw I Jews that 
bad married Wives of Athdod, of Ammon, and 
of Moab: And I contended with them, and cur- 
jed them, and {mote certain of them, and plucked 
of their Hair, and made them fwear by God, 


y. piid, WU, 25% + Ezra xX. Ver. 10, 11, 42; 135 14, 
1 Nehemiah xii, 23. vot. 25, 20, 27. 
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faying, Ye fhall. not give your Daughters unto 
ther Sons, nor take their Daughters unto your 
Sons, or for-yourfelves. . Did not Solomon King 
of \frael fin by thefe Things ?—Shall we then— 
do all this great Evel, to tranfgrefs againfi our 
God, in marrying frange Wives * ? 

Do we find any Thing /ike ¢his with refpect 
to Marriages betwixt wear Kindred? Do we 
find any where in Scripture, that any were 
feparated, or in the leaft blamed on that Ac- 
count ? Is there any Thing like it in the whole 
Bible ? Shew me but ove Inftance, and I will 
give up the whole Point. 

~The quite contrary is the Truth. The be- 
ing near Kin (as hath been already obferved) 
is. there ++ made an Argument for Marriage, 
and thofe that married their near Kindred are 
commended for it. 

And (as Bifhop feremy Taylor Shiai ved +) it 
was “the moft general Practice [of the J/- 
«f raelites | to marry their own near Kindred 
‘in their own Tribe.” And this Practice’ 
continued among them vntil after the Times 
of our bleffed Saviour ; as is evident from Fo- 
fephus and other Witenes And not among 
the ews only, but among feveral Gentile Na- 
tions alfo in the Neighbourhood of Canaan. 
<< Nothing has been more frequent in all Ages 
« in the E aft” [faid Mr. “furieu| «* than Mar- 


mat Kings Riad. Sense, 
7. Ruth iii. 9. Na XXXVI. 10,11. Todit.i. 9g. and Ch. 
ii, 15. and iv. 12, 


t Du&. Dubit. B. Ce, §. 84. 
“© rages 


( 61 ) 

‘* riages | betwixt: Brother and Sifter §.”; And 
earls Feremy Taylor faid,—< That among 

© the wifeft Nations, fome whom they efteem- 
ce ed-the braveft Men, did:this.. Czon, .the 
*¢ Son of Milttades, married, his Sifter, | E/pi- 
~§¢ nice, Non magis amore quam Patrio more duct 
<< tus, faid “nnlius Probus, not only led. by 
«Tove, but by his Country’s Cuftom. . So 
*¢ rchetolis, the Son of the brave Themifiocies, 
«« married his Sifter Marafiptolema; Alexander, 
«© the Son of Pyrrhus King of Epirus, married 
“his Sifter Ohmpias. Mithridates matried his 
“Sifter Laodice. .Artemifa was Sitter. and 
« Wife to Mav/folus King, of Caria. So was 
“¢ Sopbrofina to Dionyfius. of Syracufe.  Eury- 
“dice to Ptolemeus Philopater. ‘Cleopatra to 
<* Ptolemaus Phyfcon. <Arfinoe to Ptolemeus 
<< Philadelphus.’— But I need. not, [fays he] 
bring particular Inflances of Exgyptcans ; For 
“ Diodorus Siculus affirms, that they all ef- 
«© téemed it lawful.” As he further tells us 
other Nations alfo did *. 

This then being the Cafe before, ee) even 
tothe Times of ‘our bleffed. Saviour (who 
could not but know all this) there was .the 


§ Critical Hiftory. p},2i4. 

* Dud, Dubit. B. 2.,Ch. 2, Rule 3. Sect. 255 26. p. 226. 
‘I do not mention ‘this, nor did the before cited learned Au- 
thors, to bring Marriages betwixt Brothers and Sifters again in- 
to Ule ; (then r Opinions, as to that, may be known by what 
they ac Ided afterward in the fame Books ; as mine may from 
‘what Ifhail obferve SPRCGINAS it under the next general Head) 
‘but only to let the Reader know ‘how the Cafe then. ftood aas 
to Marriages are wixt near Kindred, among fome ofthe Gentiles, 
a5.) well as among the Children of J/rael, 
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greateft Reafon to expect, that if there had 
been any Impurity in fuch Marriages he fhould 
have fhown it: It was his conftant Pra¢tice to 
take all Opportunities to rectify the erroneous 
Opinions, and reprove the wicked Praétices of 
his Followers. We have an Inftance of this 
(among many others) in the Cafe of Di- 
vorce *. And tho’ it is certain, that the Cafe 
of Marriage betwixt Brother and Sifter-in-law 
came before him +, yet we don’t find he 
{pake one Word againtft it. 

Neither did the holy Apoftles (who were 
fent by him, and to whom he gave the Spirit 
of Truth, to lead them into a// Truth ; and 
who t{ kept back nothing that was profitable, 
but declared all the Counfel of God) \eave 
us one Line againft Marriages betwixt near 
Kindred. No! the greateft and moft famous 
Prohibitors of fuch Marriages were a quite dif- 
ferent Sort of People. 

For Inftance, Alexander the Great (as he is 
wont to be called) was a very famous Prohi- 
biter of Marriages betwixt near Kindred ; for 
he did by a Law forbid fuch Marriages §. But 
what was his Character? he was, as Dean 
Prideaux tells us, a Man noted for Robberies, 
Plunders, and Murders, and for the Deftruc- 
tion of Cities and Nations || ; and of fome of 


* Matth. xix, the 3d tothe oth Verfe. Mark x. 2. 

Tt Matth. xxii. 24, &c. Mark xii. 19, &c. | Luke xx. 28, 
&c. | A&s xx. 20, 27. § Prideaux’s Connect. Part I. B. 4. 
Anno 486. p. 226. 

|] Ibid. Part I. B. vii. and viii. 
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the beft of his Friends too, and that without 
any Provocation. ‘* Were all his Actions 
«duly eftimated” (fays the learned Dean) <‘ he 
<< could deferve no other Character than that 
“ of the Great Cut-throat of the Age in which 
<¢ he lived +. : 

His Pride and Vanity was fo great, that by 
Corruption he got the Oracle of “fupzter to de- 
clare him ‘fupzter’s Son $, and endeavoured, 
by many Aéts of Violence and Cruelty, to 
make it pafs upon others that he was fol] ; 
and after that, required dzvine Honours to be 
paid him (as a God) which he affected to be 
thought : And accordingly commanded that 
all who were admitted to make Addreffes to 
him fhould adore him §. 

He-was'a moft exorbitant Drunkard, and 
fo much given to Debauchery, and particu- 
larly to the fhameful and deteftable Crime of 
unnatural Luft, that he pardoned Nabazzanes, a 
PerfianNobleman (who had moft treacheroufly 
confpired the Imprifonment, and afterwards 
Death of Darius his King) only for the Sake of 
Bagaas, a young Eunuch, which he prefented 
to him as a Catamuite for the Service of his 
Luft. 

And afterward he facrificed Orfimes, a noble 
Perfian of great Wealth, as well as of ancient 
Nobility, though he had been his faithful 


+ Connect. PartI. p. 489. Anno before C, 332. 
t Ibid. p. 492. | Ibid. p. 493. § P. sos. 
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Friend, and done. him great le at) the 
Inftigation of the fame vile Catamite * 
_» The great Impoftor, Mabammed, was ano- 
ther notable. Prohibiter. of fuch Marriages; 
witnefs the Fourth Chapter. of, his Koran, en- 
titled, Women. But then what was his Cha- 
rater ? He was.a, Man, who (as the learned 
Dean, before cited, tells us) .‘* much delight- 
“‘ ed in. Rapine, Plunder, and Bloodjhed -f. 
« His two predominant Paflions were Ambi- 
“tion and Luft. The Courfe he took to gain 
‘<< Empire, abundantly fhows the former; and 
¢ the Multitude of Women he had to do with, 
«© proves the latter. And indeed” (fays the 
Dean) “ thefe two run through the whole’ 
** Form of his Religion, there being fcarce a 
«© Chapter in his Alcoran which doth not lay 
« down fome Law of War and Bloodfhed 
“© for the promoting of the one ; or elfe give 
‘ fome Liberty for the Ufe of Aaron here, 
© or fome Promife for the Enjoyment of them 
‘ hereafter, to the gratifying of the other f. 

Yea, if the Story Dr. Wilt mentions of 
him is true, no one could be more abandoned 
to. Brutality §. 

Surely fuch Mens: as thefe were worfe than 
brute Beafs. Can it be imagined then, that 
they prohibited Marriages betwixt near Kindred 


A 


(a) 
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+ Paoc: Sag. 
ct Life of Mahomet, 6th Edit. Dest 16, 
t Prideaux’s Life of Mahomet 6th Edit. Pages 116, 117. 
5 Wille’s Hexempla on Leviticus, Chap. xviii, ver. 23. 
Page 434. 
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out of Zeal for Purity? “No! you may as 
well fuppofe it of the Dev:/ himfelf. 

It is very probable ({ays Bifhop feremy Tay- 
lor) that thofe barbarous People (the Goths) 
were the great Precedents and Introducers of 
the Prohibition *. | 

I will mention but one more, and that thall 
bea Man of a much better Character than the 
others before named, vz. the eloquent and re« 
nowned Philofopher, Crcero, who fometimes 
“* fpeaks againft the Marriage of Coufins; fo 
*< that (fays Bithop ‘feremy Taylor ) it is but too 
** reafonable to fuppofe he did it to remove 
‘© Sufpicion from himfelf; it having been 
© objected againft him by 2, Lujius Calenus in 
‘© Dio, that he was too kind and amorous to 
“his own Daughter. Fila matris pellex tibe 
°° jucundior atque obfequentior quam parenti par 
‘© ef ; So unequal, fo uncertain a Way it is 
*< to truft the Sayings of a Man, when fo fre+ 
*« quently the Man’s Opinion is not caufed by 
*s his Reafon, but by a fecret Intereft 4.” 

On the whole, I think I have clearly 
proved, that Marriage betwixt near Kin- 
dred is not prohibited in the xvuith and xxth 
Chapters of Leviticus; but that the Prohibi- 
tions there given were intended to prevent ail 
Debauchery, even the Beginnings of it, and ail 
Temptations to it, efpecially betwixt near 


* Du&. Dubit. B. 2. Ch. 2, N. 64. p. 237. 
a) Lutte Dolit.aBaz, Gh.izR. 3. Niger ipee4s: 
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Kindred ; but have no Relation to Marriages be- 
tween fuch. 

Let us now proceed, 

Fourthly, ‘To confider the Law of Nature 
in this Cafe ; and here it may be fit to ob- 
ferve, that according to the State and Condi- 
tion of Mankind, and the Relation they ftand 
in. towards their Creator, and one another, 
there are fome Things in their own Nature 
fit, and others unfit to be done, as is very 
evident to all rational and confiderate Perfons : 
And as our great Creator is a Being of infinite 
Wifdom and Rectitude; it cannot but be his 
Will, that whatfoever is fit to be done, fhould 
be done, and whatfoever is unfit to be done, 
fhould be left undone. All! this, I think, is 
plain and clear. 

To apply it then to the Cafe in Hand; It 
muft be obferved, that by the Relation Parents 
and Children bear to each other, there are fuch 
relative Duties which they owe one another, as 
makes it wnt for them to be joined together 
in Marriage. This is not only granted on all 
Sides, but is infifted on by thofe that differ 
from me in the Cafe of Marriages betwixt 
near Kindred in general; which makes it need- 
lefs to enter into a particular Proof of it. I 
fhall therefore only further obferve here, that 
as Marriage is unfit, and therefore unlawful 
betwixt Parents and Children; fo it is likewife. 
equally, or rather more fo betwixt Parents and 
their Grand Children, and all others in the right 
afcending and defcending Line: For the oe 

oit 
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off in that Line, the more unfit that they fhould 
be joined together in Marriage ; becaufe to the 
natural Duties that fubfift between fuch, there 
is to be added alfo that of Inequality of Age; 
which (where it is very great) I look upon as 
another moral Impediment of Marriage: For 
the Inconveniencies and Evils that naturally 
follow from it, are fo great, and fo very plain 
and common, that every confidering Perfon 
muft have obferved them. 

Let me therefore add here, that as Marriage 
in the right afcending and defcending Line, is 
thus prohibited by the Law of Nature; fo, pro- 
portionably all fuch as ftand in the Place, or 
are the Reprefentatives of fuch ; as all Fa- 
thers and Mothers-in-law, and all that are ap- 
pointed Guardians, with thofe that are left 
under their Care (at leaft as long as they are 
fo under their Care, and till their Truft is le- 
gally difcharged) are to be looked on as ef- 
feciually barred from marrying one another. 
This hath been fet forth by the Learned in 
different Lights, and is fo plain, and I think 
{fo intirely agreed on all Hands, that I hall 
infift no longer on it, 

But fhall proceed to confider the Cafe of 
Marriage betwixt collateral Kindred on the Foot 
of Nature ; and here, if I miftake not, it will 
be found to be vaftly different. Moft learned 
and judicious Authors that have written con- 
cerning it, both ancient and modern, have 
agreed in this, that Marriage betwixt near Kin- 
dred is forbidden by the Law of Nature in 

2 the 
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the afcending and defcending Line only *, 
which exactly agrees with the Chriftian Law 
in this Cafe, as was well obferved by Bifhop “fe- 
remy Taylor: Wis Words are, * Of that which 
« Chrift faid, the Sum is this only. For this 
“ Cau/e fhail a Man leave Father and Mother, 
“© and cleave to his Wife, and they two fhall be 
“ one Hie/s. By which Words he did efta- - 
‘ blith all that was natural and moral in this 
« Affair. [A Man fhall leave Father and 
«“ Mother.} By thefe Words are forbidden 
“ the Marriage of Parents and Children. [He 
‘© fhall cleave to his Wife.] By this is for- 
“« bidden concubitus mafculorum. |His Wife] 
‘* By this is forbidden Adultery, or the lying 
«© with another Man’s Wife, and extra-nuptial 
* Pollutions. [Erunt duo.| They two, by that 
*« is forbidden Polygamy. [Jn carnem unam| 
“ fhall be one Flefh. By thisis forbidden Befti- 
“< ality or the Abufe of caro aliena, the Flefh 
“ of feveral Specves; which (fard be) are all 
« the unlawful and unnatural Lufts forbidden 
“« by God in the Law of Nature -f. 

The true Diftinction between moral and 
pofitive Laws, is this; moral Laws flow from the. 
Nature and Reafon of Things, and are immut- 
able and unchangeable, and not only obligatory 
on all rational Creatures, but alfo a Rule of 
Action to Almighty God himfelf, by which 
he governs them: For tho’ he cannot be bound 


ad he 


fF Duct, Dubit. Book 2. Ch. 2, Rule 3.-N. 56. ra 234. 


* Duc. Dubit. Book 2. Ch. 2. R.3. N.17. p. 22 


( 69 ) 

by any external Laws ; there being no Power 
comparable to his,—none but what is derived 
from him, and depends upon him; yet he is 
obliged by his zujfimte Wifdom, and the Reétz- 
tude of his own Nature, to do that which is 
holy, juft and good ; and cannot will or com- 
mand any Thing to be done that is unjuit, evil; 
or in anywife unfit to be done: But pofitive 
Laws are of a different Nature, they depend 
on the Will of the Lawgiver, and may be 
varied and altered at Pleafure. Learned and 
ingenious Men, therefore, generally allow that 
Marriage in the afcending and defcending Line 
only, is prohibited by the Law of Nature (the 
neareft collateral Marriages having been made 
necefary by God himfelf:) Yet they now as 
generally think, it is more fit that Marriages 
betwixt Brothers: and Sifters fhould be prohi- 
bited than allowed: ‘They feem to make fuch 
Marriages ftand asa Medium between the Law 
of Nature and pofitive Laws. Dr. Wood (who 
hath publithed a learned Inititute of the Civil 
Law, as well as of the Laws of England) con- 
cerning Marriage betwixt near Kindred, thus 
exprefles himfelf, ‘© The Law of Nature for- 
** bids it in the afcending and deicending Line ; 
*« the Law of Nations between Brothers and 
‘ Sifters, and the Civil and Pofitive Laws; 
‘© where there is any other Prohibition *.” 

Many have offered Reafons for prohibiting 
-Marriage betwixt Brother and Sifter, The 


* Wood's Inftitut. of the Civil Law, B. 3. C. 10. Par. 6. 
jae pious 


(75) 


pious and learned Bifhop Taylor (before cited) 
when he was confidering this Scruple of St. 
Auftin’s [as he calls it] vez. ‘© There is in the 


‘te 


€¢ 


Modefty of Mankind fomething that is na- 
tural and laudable, by which they abftain 
from Congreffion with them, to whom they 
own the Honour of Reverence and modeft 
Bafhfulnefs,” (fad) ‘ This indeed is a 
good Account, where the Modefty of Nature 
does really make Reftraints, and own Duty 
and Reverence ; and therefore is one of the 
moft proper and natural Reafons againft 
the Marriage of Parents and Children, and 
is by the Allowance of fome Proportions 
extended to Brother and Sifter ; but if it 
be fent out one Step further, you can never 
{top it more, but it fhall go as far (as) 


-any Man pleafe to fancy: Therefore let 


it {top where God and Nature have 
fixed its firft Bounds, and let not the 
Pretence of a natural Reafon or Inftinét, 
carry us whither Nature never did intend ; 
for it is certain fhe gave larger Commiffions, 
however the Fears, or the Scruples, or: the 
Intereft of fome Men have made them to 
fpeak otherwife *. 

It hath been faid by others, that the Famz- 


hiarities and Freedom with which they converfe 
together, would give Occafion to Fornicattons 
and Adulteries, tf fuch Amours might terminate 


* Dud. Dubit. Bozo Chg. VR. 3. N78: p. 240. 
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zn a lawful Marriage: Therefore fuch Mar- 
tiages ought not to be permitted. 

This hath been fet forth by different Authors 
in various Forms of Words, and mentioned by 
many Cafuifts as the Reafon of prohibiting col- 
lateral Marriages betwixt nearKindred ; and per- 
haps as to Brothers and Sifters, who-now ufually 
are, from the Time of Childhood, brought up 
and freely converfe together, there may be 
fomething in it: And therefore, as all Temp- 
tations to Sin ought, as much as poffible, to 
be avoided, this may be worthy of the Confi- 
deration of our Legiflators on that Account. 
Yet the learned Dr. Hammond, tho’ a ftrenuous 
Oppofer of fuch Marriages, did not feem plea- 
fed, that this fhould be urged as the Reafon of 
their Prohibition. : 

For, fays he, “‘ 1. By that Reafon Ince/ 
‘*« fhould be fordzdden only to keep Men from 
*«« Fornication, and {o Fornication be the greater, 
“and Inceft the leffer Sin ; as that, certainly, 
* which is therefore forbidden, that it may 
‘< fecure another Precept, is to be looked on as 
‘a lighter Fault than the Breach of that Pre- 
** cept, as the Means are inferior, becaufe /ub- 
‘© ordinate to the End.” This no doubt is - 
true; but the learned Doétor further faith, 
‘“* By this Reafon, thofe fevere Penalties fhould 
‘* only have been made againft Formcation or_A- 
‘< dultery committed with thofe whom we moft 
“ familiarly conver/e, but not again{t marrying 
“of them. For fuppofing it were {till lawful 

‘ for Brothers and Sifters to marry, the mak- 
F 4 ** ing 
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“* ing it capital for them to comuut Uncleannefs 
** one with another out of Marriage, would as 
«* much deter them. from fuch Uncleannefs, as 
«* if it were allo capital for them to marry. He 
*< that were fure to be hanged for Swearing, 
“* would be as certainly deterred from Swearing, 
*‘ as if the fame Punifhment were denounced 
« againtt Swearing and , Curfi ng alfo; which” 

{fays he] ‘ makes it probable, that the Ground 
“ or End of thofe Probibitions was (not), the 
** Jeffening of, or refraining from, Uncleannefs *, 
** but more probably that Peace and Amity 
** might by this Means be extended. more large- 
<< ly, than the zai ‘wal Bands of Relation had 
‘* extended it, as both Plutarch in his 101 Ro-: 
“< man Queftion, and St. Anguffine de Civ.Dei, |. 
“© 15. Ch. 16. have affirmed +.” ‘Fhe learned 
Doctor thought the Laws in the 18th aud 2oth 
of Leviticus to be Prohibitions of Marriages 
betwixt near Kindred, which was a Thing ge- 
nerally taken for granted, as I conceive, with- 
out due Examination. For (if I miftake not) 
{ have demonftrated they ought not to be w- 
derflood in that Senfe, but were given to pre- 
vent Fornication and Adultery between, all Per-: 
fons whatfcever, but efpecially betwixt near 
Kindred, by prohibiting all ‘Temptations to its: 
and the fovere Penalties are onty levelled againtt- 
the groffer As, viz. of Fornication and Adul- 
ery committed by fuch, as the learned. Doc- 


* Thus you fee in the fea grasa of Dr. Hammond, the pre- 
venting of Uncleannefs ig no good Reafon for prohibiting Mar-. 
riage betwixt near Kindred. ve 3 

+ Dy. Hammond's Vetter of Refolution of Six Queries. Query 
2« §, 22/ in the firtt Volume of his Works. | 
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tor faith they fhould be, on Suppofition the pre- 
venting of Uncleannefs was the Reafon of them, 

The preventing of Uncleannefs therefore (as 
Families are now generally circumftantiated, 
Male and Female Children being ufually 
brought up together) may notwithftanding 
what the learned Doctor faid to the contrary, 
be a good Reafon for the difcountenancing of 
Marriage betwixt Brother and Sifter ; but then 
it cannot reafonably be extended any further ; 
for if you extend it any further than to. Bro- 
“ther and Siffer, you may as well extend it to 
Neighbours, School-fellows, and all other Perfons 
that ufe to converfe freely together. And as: 
to the other Reafon which the Doctor hath 
mentioned for thofe Prohibitions, inftead of 
the abovementioned, vuzz. the extending Peace 
and Amity more largely, or as others have ex- 
prefied it, that new Acquaintances, and thereby 
Trade andCommerce might be more largely ex- 
tended,and not reftrained to. particular Families : 
It is not (asthe learned and judicious Grotius 
obferves) “* of fo much Weight and Confide- 
“ ration, as to make one believe that Mar- 
* riages contrary to fuch an End are to be re- 
‘* puted void or unlawful. For that which 
“is lefs ufeful 1s not merely upon that Ac- 
“< count unlawful. Add to this, that it may 
** poffibly fo happen that fome greater Ad- 
‘* vantage, however great this may be, may 
‘© interfere with and oppofe it *. 


* Grotius of War and Peace, Eng. Tranf. B. 2. Ch. 5. 
p- 195. 
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And it may eafily be fhown, that there oftex 
has happened, and probably will often happen, 
greater Advantages to oppofe it. 

Befides, let me obferve here, that this: was 
never made by our all-wife Creator any End 
of Marriage : Univerfal Love and Charity was 
ordained for the End abovementioned. 

All the Ends for which Marriage was or- 
dained, are excellently well fet forth in the 
matrimonial Office. ‘The third whereof, v7z. 
*« the mutual Society, Help and Comfort that 
‘* the one ought to have of the other, both in 
‘* Profperity and Adverfity,’ is many Times 
not very confiftent with the abovementioned 
Reafon: For Experience fhews, that thofe 
married People who were well acquainted with 
one another’s Behaviour before Marriage, and 
were ufed to the fame Cuftoms and Manner 
of living as Neigbours, familiar Acquaintance, 
and near Relations ufually are, are more like- 
ly to prove Helps and Comforts to each other, 
than thofe that were Strangers, and lived at a 
great Diftance are. And therefore wife and 
good Men ufually advife their Sons not to 
go among Strangers to take Wives. 

So Abraham, (who himfelf married his half 
Sifter) made his Steward {wear to take a Wife 
of his Kindred unto his Son ; and J/aac gave 
a like Charge to ‘facob his Son ; which I think 
was well approved of by all the Prophets: 
And after their Times we find Todzt, who had 

himfelf 
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himfelf married his Kinfwoman *, thus in- 
ftructing his Son. Beware of all Whoredom, 
my Son, and chiefly take a Wife of the Seed of 
thy Fathers, and take not a firange Woman to 
Wife, which is not of thy Father's Tribe: for 
we are the Children of the Prophets, Noe, Abra- 
ham, Ifaac and Jacob: Remember, my Son, 
that our Fathers from the Beginning, even that 
they all married Wives of their own Kindred, and 
were bleffed in their Children. Now therefore, my 
Son, love thy Brethren, and defpife not the Sons 
and Daughters of thy People, in not taking a 
Wife of them +. 

And further I obferve, that if the foremen- 
tioned Reafon of extending Friendfhips, &c. 
proved any thing, it would prove too much ; 
for it would prove we ought to marry none 
but Strangers, which is much more than is in- 
tended to be proved by it. That Argument, 
therefore, which proves too much, is generally 
allowed to be good for nothing. 

And this (if I miftake not) is a Fault all 
the Arguments are fubject to, that can be offered 
again{t any Marriages betwixt Kindred that are 
more remote than Brothers and Sifters. Some 
of the Canonifts, (as Bifhop ‘feremy Taylor ob- 
ferves) were for extending the Prohibitions of 
Marriages to a great Length; {ome to the 
Jourth, others to the feventh Degree. ‘* They 
‘* that were for four gave this grave Reafon 
“for it. There are four Humours in the 
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Body of a Man, to which, becaufe’ the 
four Degrees of Confanguinity do anfwer, 
it is proportionable to Nature to forbid the 
Marriages of Coufins to the fourth Degree. 
Nay more, there are four Elements, Ergo. 
To which it may be added, that there are 
upon a Man’s Hand four Fingers and a 
Thumb, The Thumb is the Stirps or 
common Parent; and to the End of the 
four Fingers, that is the four Generations of 
Kindred we ought not to marry, becaufe 
the Life of a Man is bat a Span long. 
There are alfo four Quarters of the World ; 
and indeed fo there are of every Thing in 
it, if we pleafe, and therefore abftain at 
leaft till the fourth Degree be paft. Others, 
who are graver and wifer ( particularly Bo- 
naventure) obferve cunningly, that befides 
the four Humours of the Body, there are 
three Faculties of the Soul, which being. 
joined together make feven, and they point 
out to us, that Men are to abftain till the 
feventh Generation. Thefe Reafons, fuch 
as they are (fays he) they therefore were 
content withal, becaufe they had no better 5 
yet upon the Strength of thefe they were 
bold even againit the Senfe of an Mankind 
to forbid thefe Degrees to. marry * 

Such Reafons as thefe need no Confutation. 

It hath been (I think) the general Opinion 


ef the beft and moft learned Authors that 
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have treated of it, That no good natural Rea- 
fons can be affigned for prohibiting of any 
Marriages, but in the afcending and defcend- 
ing- Line only, except that of Brother and Sifter, 
(where Inequality of Age, Guardianthip, or 
the like, don’t interyene to hinder ft.) Coh- 
cerning this Point the Learned Grotius ob- 
ferved, that “ the Queftion about the Mar- 
«« riages of thofe who by Blood or Affinity 
‘© are related, isa nice and difficult Point, and 
which has frequently been managed pro and 
“ con with no littl Heat and Commotion. 
For whoever attempts to aflign certain and 
“* natural Reafons why fuch Marriages are 
« prohibited by the Laws and Cuftoms. of 
«« Nations, will by Experience find it a Tafk 
“© not only difficult but impracticable *”. Bi- 
fhop Yeremy Taylor fully agrees in the fame 
Sentiment. His Words are, ‘* Whofoever 
‘© fhall go about to aflign the proper Reafons 
“* why certain Degrees are forbidden to marry 
“¢ by the Law of God.” |The pious Bifhop meant 
by the Laws in the 18th and 20th of Leviticus, 
which he took to be Probibitions of fuch Mar- 
riages| “* will by Experience find it be too 
“ hard for his Head --. 

The Learned Author of a Work, entitled 
Scripture vindicated, {aid to be Dr. Waterland, 
on this Point, thus expreffes it, “ Certain it 
‘* js, that in thofe early Ages of the World,” 


* Grotius of War and Peace, Exglih Tranflat. Bio) Gs. 
Par. 12. Sect. 1. p. 194, 1 
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[wz. the Time of brabam,| “ the Rules 
“* about marrying with their Kindred were 
“ not fo ftridt, neither was there any Reafon 
«* that they fhould*.” And the pious Bifhop 
before cited faith, ‘* no Nation of old did 
“< obferve all thefe Laws” [of Moj/es ;] “* and 
‘* there was never any fufficient Argument to 
«< inforce upon vs their Obligation, becaufe it 
“* muft needs remain to us as it was before 
*« the Law ; if they were not obliged then, 
“« neither are we +.” And in the next Section 
he further faith, ‘‘ That all Mankind was not 
“« bound by all thefe Laws of Confanguinity 
‘and Affinity, appears in all the foregoing 
“* Inftances: And the Marriages of the Pa- 
‘¢ triarchs muft conclude them to be as im- 
“* pious as the Cazaanites in theirs, or elfe that 
‘“‘ thefe Laws did not oblige all Mankind ; 
‘< and if not from the Beginning, then not 
‘< now: If thefe Laws were not natural, they 
‘© are not Chriftian f.” 

Thus have I confidered all the Arguments 
(that I know of) that have been urged from 
the Nature and Reafon of things, againft Mar- 
riages betwixt collateral Kindred, that feem 
to carry any Force with them: And if I mif- 
take not, have fhown that when they are ex- 
tended to any Kindred more remote than Bro- 
thers and Sifters, they are all inconclufive, and 
of no Force. 

* Scrip. Vind. Part I. p. 46r. 
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Let us next try, whether nothing can be 
faid for the Expediency of fome of thofe Mar- 
riages, and whether it can’t be fhewn from 
the Nature and Reafon of Things, that it may 
be fit and reafonable, under fome Circumftances, 
that Matrimony fhould be contracted betwixt 
fuch. 

I obferve then, that next to Procreation 
of Children, and the Concomitants of it, the 
chief End of Marriage is, mutual Society, Help, 
Afifiance, Comfort and Support, both in Pro- 
Jperity and Adverfity: And therefore thofe 
Matches mutt be the f#te/ that are contracted 
between fuch as are moft likely to anfwer 
thefe Ends. Now the Nature and Reafon of 
the Thing itfelf, as well as conftant Experi- 
ence, both In ancient and modern Times, 
fhew us, that the forementioned Ends are much 
more likely to be anfwered, when the Perfons _ 
contracting Matrimony are fuch as were well 
acquainted with each other’s Life and Conver- 
{ation, domeftic Cuftoms, and Manner of Liv- 
ing before Marriage, than betwixt fuch as were 
Strangers to each other as to thefe Things. 

Now let us put a Cafe. Suppofe a younger 
Brother to be defcended from Parents that 
have a large Family of Children, and that his 
elder Brother hath a Daughter for Age agree- 
able to his, a virtuous Woman, educated, and 
in all Refpects accomplifhed according to his 
Heart’s Defire ; and for whom, therefore, he 
hath defervedly a great Efteem and Venera- 
tion, and a ftrong Inclination to her as a Part- 
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her for Life. Suppofe too, he is fo hap- 
py as to find that her Sentiments on_ this 
Head are the fame with his own, and that 
their Parents alfo on both Sides approve of 
it; and confequently that the Marriage (if 
contracted) is likely on all Accounts to be 
agreeable and happy, What Marriage, in fuch 
Circumttances, can be fuppoted more fit and 
proper ? : 

Again, Suppofe a Man had married a vir- 
tuous Woman, every Way fit for him, with 
whom he lived happily, till it pleafed God to 
take her off by Death, leaving him a Widower 


with young Children, and his Circumftances 


fuch as made it fit for him to marry again, 
and his deceafed Wife had a Maiden Sifter 
much like herfelf, and therefore on all Ac- 
counts fit for him, who on account of his 
kind and obliging Behaviour to her Sifter, had 
conceived fo good an Opinion of him, and fuch 
Fondnefs for his Children, as engaged her Con- 
fent to fupply her Sifter’s Place; Can any 
reafonable Perfon fay it would not be. fit for 
him to marry her *? But, if, inftead of her, 
he married one who was not of his former 


_* A Learned Treatife, publifhed in the Year 1752, in two 
Volumes, entitled, ‘Tue Spirit or Laws, tranflated from 
the French of M. de Secondat, Baron de Montefquieu, fpeaking 
of Marriages between near Relations, mentions it as a Cuftom 
in the Indies, That “ if a Hujfband has loft his W ife, he does not 
© fail to marry her Sifter: And this (fays he) is extremely 
natural, for his new Confort becomes the Mother of her Sifter’s 
Childien, and not acruel Step-mother- Vol. II. B. 26. Ch. 
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Wife’s Kindred, and had Children by her ; is 
it not reafonable to think, that Nature would 
prompt her to love her own Children. better 
than his former Wife’s Children, and that fhe 
would fhew it plain enough in her Beha- 
viour towards them? In that Cafe would it not 
be his Duty to interpofe in Behalf of his for- 
mer Wife’s Children? And is it not highly 
probable his doing fo, would make her un- 
eafy, and fufpedct he loved his former Wife’s 
Children better than her’s, and that her Re- 
lations and intimate Acquaintance would fur- 
ther and promote fuch Sufpicions? which 
certainly would create great Uneafinefs in the 
Family, the Confequences of which might 
be deplorable. 

But if he married his former Wife’s Sifter, 
(being a Perfon of the Character before fup- 
pofed) thefe Evils might be in great Meafure 
prevented ; for tho’ he had Children by her, 
and Nature prompted her to love them better 
than her Sifter’s, yet it is probable fhe would 
have more regard for her Sifter’s Children than 
for Strangers. But (however that might be,) 
if it was obferved fhe made confiderable Dif- 
ference between them and her own Children, 
on informing her Parents or neareft Relations 
of it (they being as nearly related to his firft 
Wife’s Children as to her’s) would (no doubt) 
readily admonifh her of her Duty in that Re- 
{pect, by Means whereof the Evils beforemen- 
tioned might be better prevented ; whereas in 
the other Cafe, the near Relations would be 
| G the 
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i great Furtherers and Premoters of fitch 

“vils. 

Moré Examples might be added to illuftrate 
this Point, but I humbly conceive thefe dre 
fufficient to fhew, that there are fome Mar- 
riages with near collateral Kindred,” which, 
for fuch Reafons as thefe, will appear to be 
fit and right, and, on that account, muft be 
agreeable | to the Will of God. Tis impoffible, 
therefore, that any Thing of Weight can be 
faid againtt COCIU. as 

Object. What! ‘can there “be nothifig of 
Weight faid againft thefe Marriages? What 
think you of the Laws of our Land againtt 
them? Will you By they are to be confider- 
ed as of no Weight ? Have not we, in our 
Books of Reports, Cafes wherein Marriages 
within the Degrees abovementioned, have been 
adjudged unlawful; and Taftances of Mare 
riages diflolved by Ecclefiaftical Sentence « on 
that Account ? 
~ Anfw. Tf it was true, that the Laws of our 
‘Land did indeed prohibit thefe= Marriages, it 
would, in‘my Judgment, be the ftrongeft Ob- 
jection that remains againft them. 

But I conceive this Objection is wholly 
built on’ a” Miftake of the Law iit this Cafe; 
‘which with humble Submiffion’to ‘our: Reve: 
rend and Learned Judges, and Students’ of the 
Law, I fhall endeavour to fhew. Which brings 
me to the Jatt general. Head, which Was, 
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Eifthly and Laftly; To examine, whether 
there is any Law in Force here againtt 
.. _ the Marriages I am pleading for, — 
And to do this, it will be fit to begin where 
the Statute Law-did; which.was.in; the 25th 
Year of the Reign of King: Henry VII. for 
before that Time; I know of no. Law pretend- 
edto be in Force in this Kingdom, relating 
to-this Point, but the Canon Law, and that 
‘was varied and altered at different, Times. by 
the Popith Clergy, as:beft, fuited their Intereft 
or Inclinations ; fo that on difobliging them, 
they could on fome Pretence or other by them 
invented, diflolve almoft any Marriage; fo 
that no Man was fure Sonithant a Difpenfa- 
tion) to keep his Wife * 
, But on giving them a . Sum of Money to 
their Content, they would procure a Difpen- 
fation from the Pope, .to marry any Kin{wo- 
man they thought fit; and;then (how near 
foever they were related) all Objections were 
fupprefled: 
There have been five Adcts of Parliament 
made ,touching this Point. 
The.jift was that of 25 ripen VIII. ea 
22, concerning rhe Succeffion of the Crowns. 
The fecond was made in the 28th Year- of 
the fame King, Chap. 7. for the E/flablifbment 
alfo of the Succeffion-of the.Crown. 
The third was made in the fame Year and 
Seffions of Parliament, Chap. 16. relating to 
-® See the Preamble to the Statute of the 32 ee Henry Vv Ut. 
ch. 3% herein“after cited, ~. 95, Sass. | 
a oe 2 pretended 
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pretended Licences and Difpenfations from the See 
of Rome. 

The fourth was that of the 28th Year of the 
fame King, Ch.38.which wholly concerns Mar- 
riage, viz. Precontratts of Marriages, and touch- 
ing Degrees of Confanguinity. 

The 5th and laft of thefe Statutes was made 
in the fir Year of the Reign of Queen Mary, 
Sefl. 2. Chap. 1. declaring the Queen to have 
been born in a moft juft and lawful Matrimony, 
and alfo repealing all Acts of Parliament, and 
Sentences of Divorce mcede or had to the con- 
trary. All thefe Acts (except this laft men- 
tioned of the firft of Queen Mary) have been 
repealed, and fome of them again revived by 
Acts fince made. And as to one of them in 
particular (viz. the fecond of the abovemen- 
tioned Acts) it is a difputed Cafe, whether 
it is now in Force as to the Point at prefent 
under Confideration, or elfe repealed and void. 
And as the rightly determining this, is a Mat- 
ter of great Weight and Confequence, in or- 
“der to difcover what is Law with relation to 
Marriages betwixt near Kindred ; I hall there- 
fore endeavour to inveftigate this with the 
utmoft Care and Impartiality, and treat of each 
of thefe Acts in Order, and give a fhort Ac- 
count of the Occafion of making of them, for 
the better Underltanding thereof. 

The Occafion of making of the firft of 
them was as followeth. 

King Henry VUI. when young, married the 
Prinicels Catherine, his Brother <artbur’s <i 

ow; 
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dow, with whom he had lived above twenty 
Years, and had by her two Sons (that died 
young) and a Daughter called Mary (after- 
ward Queen) who being about twelve Years 
of Age, a Treaty was propofed by King Henry 
her Father, and the French King, for a Mar- 
riage between her and the Duke of Orleans, 
the French King’s fecond Son. 

On which a Queftion was ftarted (it is faid) 
at Paris, whether or no fhe was legitimate, © 
being begotten by the King on his Brother's 
Widow ; by Means whereof a Scruple was then 
(it is faid, not firft infufed, but) revived in 
the King’s Mind of the Unlawfulnefs of his 
Marriage, which was alfo ftrengthened by one 
or more learned Men that were of his Coun- 
cil: On Account whereof, our two Univer- 
fities, and feveral foreign ones were applied to 
for their Opinions in the Cafe, and Anfwers 
obtained from fome of them under their Seals, 
That the King’s Marriage with his Brother's 
Widow was unlawful. 

Upon which Determination, Bifhop. ‘e- 
remy Taylor, before cited, made the following 
Remark, That ‘‘ learned Men upon that Oc- 
“* cafion gave too great a Teftimony, with how 
‘“€ great Weakneffes Men that have a Biafs do 
“« determine Queftions, and with how great 
‘“* Force a King that is rich and powerful can 
“ make his own Determinations. For tho’ 
** Chriftendom [faid he] was then much di- 
*< vided ; yet before there was almoft a gene- 
“© ral Confent upon this Propofition, that the 
. G 3 s Levi- 
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¢° Tevitical Decrees donot by: any: Law of 
« God bind Chriftians to their Obfervation *, * 

On‘ the abovementioned’ Décifion of the 
Univerfities, the King and Queen were'fumé: 
moned: befoie Archbithop Cranmer, &c. and 
a Sentence of. Divérce paficd, by* which his 
Marriage with her was declared null’and void, 
and the King married the Lady, Anne Boleyn ; 
and upon that Account the firf? Statute (25 
_ Henry VIL Ch. 22.) was made; intitled, 47 
Aét declaring the Succeffiion' of the King’s moft 
Royal Majefly in the imperial Crown of this 
Realm, to confirm. the faid’ Divorce, and to 
" eftablith the King’s faid Marriage,” and fettle 
the Succeflion“of the Crdwn on ‘his Heirs by 
the faid Anne Boleyn,’ and to make it high 
Treafon to fpeak agaitift the faid Marriage, 
and to confirm the Suc¢efficn fo fettled by an 
Oath to be'taken by’all the King’ s Subjects in 
fuch Manner as he fhould appoint : And theré- 
in was particularly fet forth thé Degrees of 
Confanguinity and Affinity within which Mar- 
riage was then afferted: to be forbidden by God’s 
Law. 

But’ this Ac was éleatly and fully repealed 
by two fubfequefit ‘Acts ++, as herein’ after ‘will 
plainly appear 5 and yet this Statute is fairly 
printed in the late pompous: Collection of the 
Statutes at large, as collected and publithed by 
Mr: : ished flawhins and others, in a Vo- 
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Jumes, in the Year 1735, without the leaft 
Notice of its being. repealed ; and both of the 
Aéts that repealed it are left out of ‘that Col- 
leétion ; by Means whereof, all Students of 
the. Statute Law, who make Ufe of,that Col- 
lection only, mutt neceflarily be mifled in this 
Point. 

About the Beginning of the 2 8th Year of the 
King’s Reign, Anno 1536, an Accufation was 
raifed againft Queen Anne Boleyn, for which 
fhe was tried and condemned, and on the agth 
of . May beheaded in the see ? 

The next Day,.the King was married to 
the Lady ‘Jane Seymour ; ; and the Month fol- 
lowing, (wz. in Fune) the Parliament met, 
and made the fecond Statute.(28 Henry VILL 
SR intitled, An Aad for the Eftabl; iffoment 
of the Succeffion of the Imperial Crown of this 
Realm. By this Ad the laft mentioned (of 25 
Henry VII. Ch. 22.) and one ‘other AG (of.26 
Henry Vill. Ch. 2.) intitled, 4a AG ratify- 
ing the Oath that every of the King’s Subjell 
bath taken, and fhall hereafter be bound to take, 
for due Obferwation of the AG made for the 
Surety of the Succeffion of the King’s Highne/s im 
the Crown of the Realm, being therein particu- 
larly recited,» ~were both. repealed in the-follow- 
ing Words,—“‘ Enaéted by the Authority of this 
« prefent Parliament, that the faid two Aéts, 
“‘ and eyery of them, and all Claufes, Ar- 

_f ticles, and Provitions therein unctnee 
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“ from the firft Day of this prefent Parlia- 
‘«« ment, fhall be repealed, annulled, and made 
“¢ fruftrate, and of none Effect.” 

And therein both the King’s two former . 
Marriages were declared void, and his Daughter 
Mary by the firft, and Eizabeth by the fe- 
cond (afterward Queens) were declared ille- 
gitimate ; and it was thereby made high Trea- 
fon for either of them to claim any Right to — 
the Crown, and for any other Perfon to affirm 
they had any fuch Right; and the King’s 
Marriage with the Lady ‘fane Seymour was 
confirmed, and the Succeffion fettled on his 
Heirs by fer; and in Default of Iffue by her, 
on his Heirs in general, whether Male or Fe- 
male, by any other Woman he fhould marry ; 
and in Default of any Hezrs of his Body, on 
fuch Perfon as the King by his Letters Patent, 
or his laft Wl, fhould appoint: And it was 
alfo made thereby high Treafon for either of 
the King’s Children, or any other Perfon to 
claim any Rght, or to affert that any one had 
any Right to the Crewn, otherwife than as fo 
fettled and appointed by him. 

And all the King’s Swdjeé?s, when at Age, 
were thereby obliged to /wear to maintain the 
Succeffion, as it was fettled,, or fhould be /et- 
tled and appointed by the King, according to 
this Act. 

And therein was again particularly fet forth 
and prohibited, the fame Degrees of Kindred 
that were before prohibited by the firft above- 
mentioned Act. 

| But | 
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But this 4c alfo was afterward wholly re- 
pealed and made void, as far as it related to 
the Point now under Confideration, and was 
generally allowed to be fo. Mr. Raffa/, the 
firft confiderable Collector and Publifher of the 
Statutes at large, marks it as fuch. Mr. Pol- 
ton, the next Collector and Publifher of them, 
at the End of the Statute, tells his Reader it 
was altered ay. 35 Henry VIII. Ch. 1. and re- 
pealed qv. 1. M.1. Mr. Keble, the next Pub- 
lifher of the Statutes, left it out of his Col- 
lection, and only gave his Reader this fhort 
Memorandum of it, wz. “ Chap. 7. 42 At 
concerning the Succeffion of the Crown.” (and 
then adds) Alt. 35 Henry VIII. c. 1. repealed 
1M, 1. AndI think a// the Statute Books 
publithed from that Time, till the laft pom- 
pous Collection of Mr. Serjeant Hawkins, &c. 
abovementioned, followed Mr. Ked/e in leav- 
ing it out, with the fame Memorandum of 
Alt.—Rep. &c. And that Collection alfo has 
left it out, and given the fame abbreviated 
Title ; and in the Margin, overagainit it, faid, 
Altered 35 Henry VIN. c. 1. rep. 1 M. Self, 
2.c.1. and fo far it agrees with the former 
Publithers ; but then adds, Revived by 1 E]. 
Gi. 

This is the firft Time, as far as I can find, 
That any one of the Pudlijfhers of the Statutes 
affirmed this Statute to be revived. But fince 
it is here fo affirmed, I think in fuch a Col- 
leétion of the Statutes, which pretends to fo 
much Accurag. the Purchafers thereof had 
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Reafon to expect ail the Statutes that were in 
Force, as this is there pretended to.be, that they 
might have had an Opportunity to have eXar 
mined what it:was, But it may be plainly. 
proved, that all the Collectors and Publifhers. 
of the Statutes fince Mr. Rafial, have made a 
Miftake with: Relation to it: They all in- 
deed affirm, .it was altered by 35 Henry VIII, 
c..i. and that: is right; for by that Statute, 
both of the King’s Daughters were intirely 7/- 
legitimated, and.cut off from the Succeffion to 
the Crown. . But by. 35. Henry VIII. c. 1. in 
cafe, of. Razlure of other» Heirs of ,.the  Kiugts 
Body, the Crown was intailed.on them.. But 
what the Publifhers of the Statutes a next 
affirm; viz. that the Statute. was repealed ‘by, 
the 1 M. c.::1.-1s a, Miffake ; for tho’ that 
Statute did;indeed clearly and fully repeal again 
the firft abovementioned Statute of 25.Henry 
VIII. c. 22.: (which as was obferved was fair-. 
ly printed in the new Statute Books, without 
any the leaft Notzce of its being: repealed ) yet it 
did not repeal the 28 Henry VILL c. 7. any fur+ 
ther than as it related to the King’s, fr? Mar- 
xiage, and Queen Mary’s Legitimacy and Right 
of Inheritance, as in and by the faid Statute 
may be clearly feen. But tho 1 M. 1. did 
not repeal it, the 1 and 2 of P. and MCh. 
8. Sect. 17. plainly did, as far as it.related .to 
the prohibited Degrees of Marriage, in the fol- 
towing Words. ‘ And alfo all-that Part of the 
«* A& made in the faid eight and twentieth 
*« Year of the faid te: intitled, Am Act 7 
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¢ the Eftablifhment of thé “Sueceffion of the 
-¢ Imperial Crown of the Realm, that concern- 
*¢ eth a Prohibition to marry within the De- 
*< grees exprefied in the faid A@t—fhall from 
* henceforth — be. ‘repealed, made. fruftrate, 
f¢ void, and of none: Efé@.: 

And this repealed Part of the pid AG af the 
28: Henry. VIII. c. 7. was. fo- far from, being 
revived by 1 Eliz. Ch. 1. as, in the Margin 
of the forementioned Book. of Statutes at large, 
18 afferted : That on the contrary, the: faid Re- 
peal is thereby firengthened and confirmed, as 
will, (if Iamiftake not) be fully /hown, when I 
come to confider what Sir ‘John Vaughan al-. 
ledged to the contrary, on. zi. and Good's 
Cafe. 

However, (as this Point’ hath been made a 
Matter of Controverfy'; and becaufe that Part 
of this Act’ which relate to the Café: under 
Confideration, was not repealed, till after the 
other ‘Acts herein after mentioned were made ; 
and the whole Aét;’as was before obferved, 
has been left out of all our Statute Books that 
have been publithed, fince the Time of King 
Charles :) That my Readers may have a full 
View of it, as far as it relates to the Cafe if 
Hand, I will here fubjoin * all that Part of 

a - hye it 


Tr 


heh eiSatknes daul.—1 

* « And furthermore, fince many Inconveniencies have 
‘* fallen, as well within this Realm, asin others, by Reafon 
<* of the marrying within the Degrees of Marriage, prohibited 
* by God’s Laws ; that is to fay, the Son to marry the Mo- 
¥ ther, or the Stepmother, carnally known by his Father ; the 
“ Brother the Sifter; the Father his Son’s Daughter, or his 
} wT t = Daughter’s 
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it that concerned Marriages betwixt near Kin- 
dred in general. 


«* Daughter's Daughter ; or the Son to marry the Daughter of 
“« his i'ather, procreat and born by his Step-mother ; or the 
Son to marry his Aunt, being his father’s or Mother’s Sifter ; 
“* or to marry his Uncle’s Wife carnally known by his Uncle ; 
** or the lather to marry his Son’s Wife carnally known by 
«¢ his Son ; or the Brother to marry his Brother’s Wife car- 
«© nally known by nis Brother ; or any Man married and car- 
“‘ nally knowinghis Wife, to marry his Wife’s Daughter, or 
*« his Wife’s Son’s Daughter, or his Wife's Daughter’s Daugh- 
** ter, or his Wife's Sitter. 

«* And further, to dilate or declare the Meaning of thefe 
‘¢ Prohibitions, it is te. be underftood, that if it chance any 
«© Man to know carnally any Woman, that then all and fingu- ~ 
‘* Jar Perfons, being in any Degree of Confanguinity or Afh- 
“* nity, as is above written, to any of the Parties fo carnally 
‘* offending, fhall be deemed and adjudged to be within the 
«© Cafes and Limits of the faid Prohibitions of Marriage. All 
«« which Marriages, albeit they be plainly prohibited and dee 
“ tefted by the Laws of God, yet neverthelefs, at fome Times, 
«< they have proceeded under Colours of Difpenfations by 
«© Man’s Power, which is but ufurped, and of Right ought not 
“« to be granted, admitted, nor allowed. For no Man of what 
«« Eftate, Degree, or Condition foever he be, hath Power to 

‘¢ difpenfe with God’s Laws, as all the Clergy of this Realm 
~ 6 in the faid Convocations, and the moft Part of all the Uni- 
“© verfities of Chriftendome, and we alfo do affirm and think. 

“* Be it therefore enatted by Authority aforefaid, accord- 
“¢ as it is declared and contained in the faid Act, made in the 
** Jaft Parliament for the Eftablifhment of your Succeffion, that 
« no Perfon or Perfons, Subjects or Refiants of this Realm, or 
*¢ jn any your Dominions, of what Eftate, Degree or Dig- 
«« nity foever they be, fhall from henceforth marry with- 
‘‘ in the Degrees afore rehearfed, what Pretence foever thallf 
«¢ be made to the contrary thereof. 

And then it followed,—in cafe any Perfons had been married 
within any of the Degrees above exprefled, and by any Arche 
bifhop, &%c. and afterwards feparated,—{uch Separation fhould 
be good. | 

And in Cafe they had not been feparated, they fhould be 
feparated, &c. without — any — Appeals —to the Court of 
Rome. ) 

But all this was repealed by 5 and 2 P, and M. Chap. 8. §. 
17. as hath been already obferved. 

The 
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‘The third A&t was made in ‘the fame 


Year, and Seffions of Parliament, Chap. 16. 
intitled, 


An Act for the Releafe of fuch as have ob- 


tained pretended Licences and Difpenfations from 
the See of Rome. And contain in Paragraph 
the fecond the following Claufe, which relates 
to the Point. 


&¢ 


«© —Enacted,—that all Marriages had and 
folemnized within this Realm, or in any 
other the King’s Dominions, before the 3d 
Day of November, in the Six and Twentieth 
Year of the King’s moft gracious Reign, 
whereof there is no Divorce or Separation 
had by the Ecclefiaftical Laws of this Realm, 
and which Marriages be not prohibited by 
God’s Laws limited and declared in the Act 
made in this prefent Parliament for the 
Eftablifhment of the King’s Succeffion, or 
otherwife by Holy Scripture, fhall be by 
Authority of this prefent Parliament good, 
lawful, and effectual, and fhall be from the 
Beginning of fuch Marriages reputed, ef- 
teemed, taken, adjudged, received, ap- 
proved, and allowed by the Authority of 
this prefent Parliament, to all and fingular 
Purpofes, Effects and Intents, as good, as 
fufficient, and as available, as though no 
Impediment of Matrimony had ever been 
between them that have contracted and fo- 
lemnized fuch Marriages ; and that all Chil- 


s dren 
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*tadren. procreated;:and tobe procteated} in 
and under futh Marriages, fhall be: lawful 
to all Intents and Purpofes.” 

- Tho’ I don’t think this to be now. imate= 
rial in the Cafe, yet.it is fit it fhould: be laid 
before the Reader, becaufe it has been made 
ufe of as a Medium, to:endeavour thereby to 
prove, that the fecond of the abovementioned 
Statutes, wz. 28% Henry VIL: c. 7. was’re= 
vived by the 1 Bliz. Ch. 1. which fhall be 
herein after particularly confidered: Fy 

The fourth A& that concerns the-Point, is 
the 32 Henry VIII. Ch. 38. intitled; 

<< An AG concerning Precontracts of Mar- 
“ riages, and touching wea of gal 
** nutty.” 

This Act related to two Things, as -the 
Title thereof: fets. forth. One of them, -the 
making void Marriages by Reafon of Precon- 
tracts, and the other concerning. the sprcitigited 
Degrees. 

That Part which related~ to Precontraéts, 
was repealed by 2 and 3 Edw. VI. Ch. 23. 
but all the other Parts of the Statute which 
relate to Marriages within the probibited De- 
grees was thereby confirmed. Then this AQ, 
and the laft mentioned of 28 Henry VIII. Ch. 
16. were repealed (among many others made 
againft Popery) by 1 and ‘2 P. and M. Ch. 8. 
but were both particularly revived by 1 Elz. 
Ch. 1. This is the moft confiderable Statute 
now in Force relating to this Point ; and, as . 
far as it relates to Marriages betwixt near Kin- 


dred, 
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dred; is Acknowledged ‘on’ all Hands to be in 
fall force. I will therefore give’my Readeis 
the Subftance of it, with fomeé Notes thereon 
for, md better Underftanding tHGtoo E's © sist 


The AE T. NO T E 5 
slenpry,afths heretofore the u- 
furped Power of the Biffop of" 2" > 
Rome hath always intangled and — ‘ie 
troubled the mere Jurifdiction, 
and Regal Power of this Realm ~ 
of England, and alfo unquieted - 
much the Subjects of the fame, - 
‘By his ufurped Power in thatu; 
as by making that unlawful, 47 B tt is here 
which, by God’s Word, is law: afferted to be Ufur- 
ful, both in Marriages and Stheheaorito oe 
Things, as hereafter fhall ap- riage, which by 
pear more at leneth, and tillGod’s Word is 
now of late in our Sovereign lawful. 
Lord’s Time, which is other- 
wife by Learning taught than his 
Predeceffors in Times ‘paft long 
time have been; hath fo conti- © 
nued the fame,whereof yet fome — 
Sparks be left, which hereafter - 
might kindle a greater Fire, and ~ 
{o remaining, his Power not to 
feem utterly extinct. | 
II. Therefore it is- thought 
moft convenient-to the King’s 
Highnefs, his Lords Spiritual 
and Temporal,’ with the Com- 
mons 
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mons of this Realm affembled 
in this prefent Parliament, that 
two Things, {pecially, for this 
Time be with Diligence 
provided for, whereby many 
Inconveniencies have enf{ued, 
and many mo elfe might en- 
fue and follow. 

(2.) ds where heretofore di- 
vers and many Perfons, after 
long Continuance together in. 
Matrimony, without any Alle- 
gation of either of the Parttes, 
_or any other at their Marri- 
age, why the fame Matrimony 
Should: not be good, juft and law- 
ful, and after the fame Matri- 
mony folemnized, and confumate 
by carnal Knowledge, and alfo 
fome Times Fruit of Children 
enfued of the fame Marriage, 
have neverthelefs, by an unjuft 
Law of the Bifhop of Rome, 
which 1s, That upon Pretence of 
a former Contratt made, and 
not confummate by carnal Copu- 
lation (for Proof whereof two 
Witneffes by that Law were 
only required) being divorced 
and feparate, contrary to God's 
Law, and fo the true Matn- 
mony, both folemnized in the 

: Face 


NOTES. 


[Two Things] 
One of them whol- 
ly related to Pre- 
contracts, and all 
that was repealed 
by the 2d and 3d 
Edw. VI. Chap. 
23. and is there- 
fore here printed in 
a different Charac- 
ter, to diftinguith it 
from the other Part 
which was by the 
fame Statute of K. 
Edw. VI. con- 

d. | 
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Face of the Church, and confum- 
mate with bodily Knowledge, and 
confirmed alfo with the Fruit of 
Children had between them; 
clearly fruftrate and diffolved. 

3. Further alfo, by Reafon 
of other Prohibitions than 
God’s Law admitteth, for their 
Lucre by that Court invented, 
the Difpenfations whereof they 
always referved to themfelves, 
as in Kindred, or Affinity be- 
tween Coufin-germans, and fo 
to fourth and fourth * Degrees, 
carnal Knowledge of any of 
the fame Kin or Affinity be- 
fore in fuch outward Degrees, 
which elfe were lawful, and 
be not prohibited by God’s 
Law. 

(4.) And all becaufe they ’Tis to be doubt- 
would get Money by it, and ¢¢ that Lucre hath 


: a eeriat h th 
keep a Reputation of their a ae 4 


ufurped Jurifdiction, whereby. Courts befides that 
not only much Difcord be- of Aeme.. 


} er Many and great 
tween lawful married Perfons 2 un.’ Mitchiefs 


hath (contrary to God’s Ordi- and Inconvenien- 
nance) arifen much Debate and cies shat senrauy 
-. attend, and can- 

H Suit rr 


* This feems to be a Miftake. Sir Peyton Ventris, one-of the 
Judges of the Court of Common Pleas, cites it in the Second 
Part of his Reports, p. 14.—and fo to fourth and fifth De- 
grees, which is more likely to be the true Reading here. 
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Fhe (A God, VOT ES, 


Suit at Law, with wrongful not but attend, the 


‘ hindering and dif- 
Vexation, and great Damage of Slvige ib lawhil 
the innocent Party hath been Marriaces: The 


procured, and many juft Mar- Confequences - of 
riages brought in Doubt and {uch  Diffolutions 


: have bee ft de- 
Danger of undoing, and alfo Slodblen atant ae 


many Times undone, and law- neft Families which 
ful Heirs ditherited, where- otherwife might 


of there had never elfe, but for Po heke a, rat 


ety, have been ut- 
terly ruined by it. 
Not one half of 
the ill Confequen- 
ces can follow 
from permitting ten 
doubtful Marriages 
to continue undif- 
folved, as may by 
the diffolving one 
lawful Marriage ; 
therefore great cau- 
tion ought to be 
obferved in this 
Cafe, and no Mar- 
riage diflolved that 
is not plainly and 
clearly contrary to 


God’s Law. 
their vain-glorious Ufurpation, ay eres 
been moved any fuch Queftion, wherein Freedom 
fince Freedom in them was gi- is given by God’s 
ven by God’s Law, which 1@w ought tobe 


moft fure and cer- 
ought to be moft fure and cer- tain. It was the 


tain. exprefs Command 
(5.) But that notwithftand- of our blefled Sa- 


; * viour himfelf, what 
ing Marriages have been @yg path jrined ton 


‘brought gether, 
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hey. 4-69, POLIT E §. 

brought into fuch an Uncer- gether, let no Man 
tainty thereby, that no Mar- 2” roe ne 
riage could be furely knit and yz, % x. aii ; 
bounden, but it fhould lie in 
either of the Parties Power and 
Arbitre, cafting away the Fear 
of God, by Means and Com- 
paffes to prove a Precontract, 
a Kindred and Alliance, or a 
carnal Knowledge, to defeat 
the fame ; and fo under the 
Pretence of thefe Allegations 
afore rehearfed, to live all the 
Days of their Life in deteftable 
Adultery, to the utter Deftruc- 
tion of their own Souls, and 
the Provocation of the terrible  Ob/erve, * Tis 
Wrath of God upon the Places ae ae ae 
where fuch Abominations were [awful MarZaces 
ufed and fuffered. _are fuch Abomi- 

fii ibe it theratere..cnacted Daup is 2% PLO yORS 
by the King, our fovereign sinsay tans li 
Lord, the Lords Spiritual and Places where they 
Temporal, and the Commons 2t¢ fuffered. 
in this prefent Parliament af- 
fembled, and by Authority of 
the fame, That from the firft 
Day of the Month of ‘July 
next coming, in the Year of 
our Lord God 1540; all and 
every fuch Marriages as with- 
in this Church of England thall 

H 2 be 
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be contracted between lawful 
Perfons (as by this Act we de- 
clare all Perfons to be lawful 
that be not prohibited by 
God’s Law to marry.) 


(7.) Such Marriages being 
contract and folemnized in the 
Face of the Church, and con- 
fummate with bodily Know- 
ledge, or Fruit of Children, or 
Child being had therein be- 
tween the Parties fo married, 
fhall be by Authority of this 
prefent Parhament aforefaid, 
deemed, judged, and taken to 
be lawful, good, juft, and in- 
diffolvable, nofwithfianding any 
_Precontratt or Precontratts of 
Matrimony not confummate with 
bodily Knowledge, which either 
of the Parties fo married, or 
both fhall have made, with any 
other Perfon or Perfons before 
the Time of contratting that 
Marriage, which is folemnized 
and confummate, or whereof fuch 
Fruits 1s enfued,. or may enfue, 
as aforefaid, notwithftanding 
any Difpenfation, Prefcrip- 
tion, Law, or other Thing, 


oranted 


NOTES. 


Here it is "as 
plain as any Thing 
poflibly can be, 
that all Marriages 
are by this Statute 
declared to be law- 
ful, good, juft,and 
indiflolvable, that 
are not prohibited 
by God’s . Law ; 
and that the mak- 
ing and declaring 
this to be fo, was 
the main Defign 
and Intent of this 
Aa. 

May it not then 
be reafonably -af- 
firmed, - that the 
Spiritual Courts 
ought not to be 
permitted to dif- 
folve any Marri- 
age, but fuch as is 


plainly prohibited 


by the Law of 
God, and not fuch 
as are only judged 
to be fo by far 
fetched Inferences, 
and doubtful Rea- 
fonings , about 
which pious and 
learned Men are 

much difagreed. 
As it hath been 
fhewn to be the 
Defign and Intent 
of our Legiflators 
in this Statute to 
put 


The 


( lor.) 


abet. 


granted or confirmed by A&, 


or otherwife. 


HT 3 


The 


eek, S. 


put the Cafe of 
Marriages upon the 
Foot of God’s 
Law, and to enact 
and declare, that 
all Marriages not 
prohibited by that, 
fhould be good and 
indiffolvable. 

So here in this 
Claufe they took 
care to repeal and 
make void every 
Thing that was 
contrary to that 
End and Detign ; 
any Prefcription, 
that is, any an- 
cient Ufage or 
Cuftom, any Law 
or other Thing, 


granted or * corn- 


firmed by A&t [of 


Parliament] or o- 
therwife. Now, 
therefore, no Law, 
no Act of Parlia- 
ment, nor any an- 
cient Cuftom can 
legally be pleaded 
againft any: Mar- 
riage not probi- 
bited by God's 
Law. 


, ee Ge es, 
Tbe ican alae NOTES, 


(8.) And that no Referva- 74 Levitical De- 


br ° © @ 3 : Thi . th 
tion or Prohibition, God’s Law gre], saa = é : 


except, fhall trouble or im- objcure Part of the 
peach any Marriage without whole Act, and, 


| bi therefore ( with 
the Levitical Degrees, humble Submiffi- 


on tothe Reverend 

the Judges, and all 
others learned in the Law ) I humbly conceive, not fit to 
be made the Standard whereby to explain the whole of it, 
as it was by that great and eminent Lawyer Sir Edward 
Coke, in his Comment thereon, which /ze, in his fecond 
Inftitute, p. 683, &%c. He thought thofe Degrees were 
truly fet down in 25 Henry VIII. c. 22. and 28 H. VIII. 
c. 7. as he obferved in a marginal Note on the faid Com- 
ment. 

But Sir Fohn Vaughan abfolutely denied this *, and af- 
firmed, That fome Marriages within the Levitical Degrees 
may be lawful +, and that the Levitical Degrees qua fuch, 
are fet forth by no AG of Parliament t.—Nor is it faid in 
any Aét of Parliament, that all Marriages within the Levi- 
tical Degrees are prohibited by God’s Law ||. - 

Many Cafes [he affirmed] may be found to prove a Mar- 
viage may be lawful, though it be within the Levitical De- 
grees §. | 

Which is undoubtedly true, according to his and the 
Civilians Way of expounding the Levztical Degrees. 

But then he alfo affirmed, Lhat the A prohibits the Im- 
peaching Marriages only which are abfolutely without the Le- 
vitical Degrees—** though they are lawful Marriages. In 
which I humbly conceive he was miftaken ; for the A@ 
plainly declares and enacts all Marriages to be lawful that 
are not prohibited by God’s Law, anc ‘teprefents it as 


* Hill and Good’s Cafe, Rep. 307, 308. 
+ Page 305. 
{ Page 319. 
| Ibid. Page 319. 
§ Page 321. 
me Oe 4205082 3. 
Ufurpation 
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Ufurpation and Sin to make.any Marriages unlawful that 
by God’s Law are lawful. | 

And on Harrifon and Burwell’s Cafe (in the deciding 
whereof all the Judges of England were concerned) it was 
declared, that fome Marriages were forbidden by the Sta- 
tute of 28 Henry VIII. c. 7. as they were not by the Le- 
vitical Law ; For within the Meaning of Leviticus, and the 
conftant Praétice of the Commonwealth of the Jews, a Man 
was prohibited not to marry his Wife's Sifters only during ber 
Life ; after he might *. This was the Determination of 
all the Judges of England, according to Sir ‘Fobn Vaughan’s 
own Report of it. 

But that which puts it beyond all reafonable Doubt, 
that the Levitical Degrees, as they are commonly under- 
ftood, cannot be the proper Key to expound this Statute 
by, is a Determination made by our Legiflators themfelves, 
who by Statute 1 AZ. Seff. 2. ch. 1. determinéd that the 
Marriage therein mentioned between the King and his 
Brother’s Widow (which hath been commonly taken to 
be within the Zevitical Degrees, and certainly was with- 
in the Degrees mentioned in the 28 Henry VIII. ch. 7.) 
was in very Deed not prohibited by God’s Law; as 
by that Statute may herein after more plainly, appear. - 
The Levitical Degrees indeed, as fet forth in A& 28 
Henry Vill. c. 7. was the Rule as long as that Law was 
in Force ; but after the Repeal of all that Part of the A& 
that concerned thofe Levitical Prohibitions, it then, (it is 
humbly conceived) ceafed to be any longer the Rule in this 
Cafe: But the Law of God, in general, was then 
the Rule: And all Marriages that cannot be prov- 
ed to be contrary to God’s Law, are to be deemed 
lawful; for what God hath joined together, let no Man put 
asunder. | 

But, note, thofe that marry (being under Age) with- 
out the Confent of their Parents, are not legally mar- 
ried, and therefore are not to be deemed as joined to- 


gether by God? 


* Hill and Good’s Cafe Rep. p. 240, 241. See alfa Ventris, 
Vol. II. p. 16, 17, 
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The -AiGTea NOTES. 


(9.) And that no Perfon of — This laft Claufe 
what Eftate, Degree or Con- of the Act clearly 


fille demontirates, that 
dition foever the or fhe be, the piritual Courts 


fhall after the faid firft Day of ought not to be 
the Month of ‘fuly aforefaid, futiered to impeach 


_ any Marriages that 
be admitted in any of the Spi- aot oroniinted 


ritual Courts within this the by God’s Law on 
King’s Realm, or any of his any Pretencewhat- 


Grace’s other Lands and Do- {eve — whether 
they are fuppofed 


minions, to-any Procets, Plea, ce yer aichine or 
or Allegation, contrary to this without the Levi- 
aforefaid Aa, | tical Degrees, ac- 

cording to the vul- 

gar Expolition of 

then}, :". For: the 
Words of the A& are, ** no Perfon fhall be admitted in 
“¢ any of the Spiritual Courts within this Realm to any 
*¢ Procefs, Plea, or Allegation contrary to this A&.” 

By which Words his Majetty’ s Temporal Courts, and 
not the Ecclefiaftical ones, are plainly made the legal 
Judges of what Marriages are, or are not prohibited by 
God’s Law ; as was determined by all the Judges of Eng- 
land, on the forementioned Cafe, where three Queftions 
were ftarted, which in Subftance were ; 

Firft, Whether the Marriage then under Confideration, 
was a fafa Marriage within the Meaning of the Act of 
3¢-chdenry VIE. c.aeR: 

Second, Whether the eRe Courts were the proper 
Judges of it? 

‘Third, Whether the eee Courts of the King can 
take Cognizance i in general, that it is not an in¢eftuous 
Marriage by the faid Act, and confequently prohibit the 
au ieftioning of it in the Ecclefiaftical Courts ? | 

In Antwer to the firft Queftion, it was refolved that 
the faid Marriage was a lawful Marriage per 32 #2, VILL 
Co 36. 

To the ad, That“ the Temporal Courts ee by 


s¢ tha 


Gé 
¢: 
66 


Ces) 
that and other Acts of Parliament, full Cognizance of 
Marriages within or without the Leanne Degrees.” 
To the 3d, “* ‘That as the Law ftands at this Time, 
the King’s Temporal Courts at We/?minfter have full Cog- 
nizance what Marriages are inceftuous or not, accord~ 
ing to the Law of the Kingdom, and may prohibit the 
Eéclefiaftical Courts from _ queftioning Marriages as 
inceftuous, which the faid Courts, in their Judgment, 
fhall conceive not to be fo.” 
In difcourfing the fecond Queftion ’twas faid, ** There 
was a Time when the Temporal Courts fad no Cog- 
nizance of lawful or unlawful Marriages ; fo there was 
a Time when the Ecclefiaftical Gouris had ‘Ao Cogni- 
zance of Matters Teftamentary, and Probat of Wills 
but the Law-making Power of the Kingdom gave them 
that which they had not before, and the Eine hath gi- 
ven the Temporal Courts this now, which they had 
not in former “Times.” 
And after having largely reafoned the Cafe, and an- 


fwered Objections, concludes that it is not “* confonant 
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to Law or common Reafon, that they who offend by 
incroaching Jurifdiction againft Law, fhould be the Re- 
drefs allowed by Law only againft fuch Incroachment 
which were to provide againtt doing wrong by fim 
who doth it.” 

<< By the Ad, no Perfon of what Eftate or Condition 
foever, is to be admitted to any of the Spiritual Courts, 
to any Procefs, Plea, or Allegation, contrary to the 
Adc. 

<¢ This AQ, therefore, never intended the Ecclefiaftick 
Courts ould have any judicial Power to determine or 
judge what Marriages were within or without the Ze- 
vitical Degrees, contrary, or not contrary to the A&, 
when it admits not any Proce/s, Plea, or Allegation in a 
Spiritual Court, contrary to the 47. 

<< For it is impoffible that Court fhould have Cogni- 
zance to determine the Lawfulnefs or Unlawfulnefs of a 
Marriage, which is forbid to admit Procefs, Plea, or 
Allegation againft fuch Marriage, if it be lawful *.” 
The like may be feen in Sir Peyton Ventris’s Repott of 


the fame Cafe, who towards the End thereof, after hav- 


} 


ing mentioned the Objections made by the Civilians, 


Cake 
* See Vaughan, p: 206—209. 
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one of which was, that the Temporal Judges could 
not decide Queftions of this Nature, becaufe they did 
not underftand the original Tongues, &c. and it was a 
Hardfhip they [vzz. the Spiritual Courts] fhould be de- 
prived of their Power ; thus concludes, ** There is a full 
“¢ and flat Anfwer to this ; this Statute makes it not at 
«© all cognizable by them, for where any Court has Cog- 
<¢ nizance, the Party muft have Procefs, &c. But now 
<¢ here in the Cafe of this Statute, it is enacted, That no 
« Perfon, &c. fhall .be admitted to any of the Spiritual 
<¢ Courts, &c. to any Procefs, Plea, or Allegation, con- 
*¢ trary to this aforefaid Act: And therefore all Cogni- 
«¢ zance of that Nature is taken away from them +.” 

Thus you fee it is plain and clear from the Statute it- 
felf, that not the Ecclefiaftical, but his Majefty’s Tem- 
poral Courts are the proper Judges of what Marriages fhall 
be legally deemed to be contrary to God’s Law, and what 
not fo; and that in the Opinion of ail the Judges of 
England met together by the King’s Order, on Purpofe 
to confider the Cafe. 


Fifth Statute. I proceed now to the fifth 
and laft Statute, which touch the Cafe (wz. 
1/7. Selt."2d ‘c. 1.) intitled, 


Ain Act declaring the Queen's Highne[s to. 
have been borne in a moft juft and lawful Ma- 
trimonie, and alfo repealing all Acts of Parlia- 
ment and Sentences of Divorce made or had to 
the contrary. | 


The Occafion of making of it appears plain 
enough in the Preambk thereof *, in which 
you 


+ Veniris, Pagt Tip. 21: : 

* As this Act, tho’ never repealed, hath been left out of all 
our Statute Books that have been publifhed fince the Time of 
K. Charles, and therefore probably hath been feen but by few,and 
perhaps may not be ready at Hand to be confulted by the Ge- © 
nerality even of our Students of the Law, I will, therefore, here 
give my Readers the Subftance of it, taken from a Copy ae 

te) 
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you fee our Legiflators fet forth, ‘ that Pro- 
“¢ cefs of Time had brought Truth to Light, and 
« that they then underftood the very true State of . 


<¢ the 


of corrected by the Parliament Roll.—<* Truth (being of her | 
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own Nature of a moft excellent Virtue, Efficacy, Force and 
Working) cannot but by Procefs of Time break out, and 
fhew herfelf, howfoever for a while fhe may by the Iniquity 
and Frailty of Man be fupprefled and kept clofe ; and be- 
ing revealed and manifetted ought to be embraced, ac- 
knowledged, conéefled, and proieffed in all Cafes and Mat- 
ters whatfoever, and whomfoever they touch or concern, 
without refpect of Perfons, but in fuch Cafes and Matters 
efpecially, as whereby the Glory and Honour of God in 
Heaven (who is the Author of Truth, and Truth itfelf) is 
to be fpecially fet forth, and whereby alfo the Honour, Dig- 
nity, Surety, and Prefervation of the Prince, and the Ruler 
under God in Earth dependeth, and the Welfare, Profit, and 
fpecial Benefit of the vniuerfal People and Body of a Realme 
is to be contained and maintained. We your Highneties 
moft loving, faithful, and obedient Subjects, vnderftanding 
the very Truth of the State of Matrimony, between the two 
moft’ excellent Princes of moft worthy Memory, King Hez- 
ry VIII. and Queen Katharine, his loving, godly and law- 
ful Wife, your Highnefle lawful Father and Mother, cannot 
but think ourfelves moft bounden, both by our Duty of Al- 
legiance to your Majefty, and of Confcience towards God, 
to fhow unto your Highnefle, firft how that the fame Ma- 
trimony being contracted, folemnized, and confummated, by 
the Agreement and Affent of both their moft noble Parents, 


‘ by the Counfel and Advice of the moft wife and graveft Men 


of both their Realmes, by the deliberate and mature Confi- 
deration and Confent of the beft and molt notable Men in 
Learning in thofe Days of Chriftendom, did even fo conti- 
nue by the Space of twenty Years and more between them, 
to the Pleafure of Almighty God, and Satisfaction of the 
World, the Joy and Comfort of all the Subjects of this 
Realine, and to their own Repofe and good Contentment, God 
giving for a fure Token and Teftimony of his good Accep- 
tation of the fame, not only godly Fruit, your Highnefies 
moft noble Perfon (whom we befeech the Almighty and Ever- 
living God, long to profper ard preferve here amongft us) 
and other Iffue alfo, whom it hath pleafed God to take out 
of this tranfitory Life vnto his eternal Glory ; but alfo fend. 

sf ing 


( 108 ) 


‘© the Marriage inthe Act mentioned ( which was 
«¢ a Marriage betwixt the King and his Sifter-in- 
§ law, vuzz. his Brother Arthur’s Widow; )— 


“ 
Teen. 


“© that 


ing us.a happier, flourifhing, and moft profperous Common- 
wealth in all Things. And then afterwards, how that the 
malicous and perverfe Affections of fome (a very few Perfons) 
envying the great Felitity, wherein, by the Goodnefs of God, 
your faid moft noble Father and Mother, and their good 


€ Subjects lived and continued in many Years, did for their 


fingular Glory, and vain Reputation, conceive fundry fub- 
tile and difloyal Praiices, for the Interruption and Breach 
of the faid moft lawful and godly Concord : And travelling 
to put the fame in Vre, devifed firit to infinuate a Scruple 
into the King your Father’s Confcience, of an unlawful 
Marriage between him and his moft lawful Wife, the Queen, 
your Highnefles Mother, pretending for the Ground thereof, 
that the fame was againft the Word of God ; and there- 
upon ceafed not to perfuade continually unto the faid King 
your Father, that he could not without Danger of the Loffe 
of his Soule continue with his faid moft lawful Wife, but 
muft be feparated and divorced from her. 

«« And to this Intent caufed the Seales, as well of certaine , 
Univerfities in Italy and France to be gotten (as it were for a 
Teftimony) by the Corruption with Money of a few light 
Perfons, Schollars of the fame Vniverfities, as alfo the Seales 
of the Univerfities of this Realme to be obtained by great Tra- 
vell, finifter Working, fecret Threatnings, and Entreatings of 
fome Men of Authority, {pecially fent at that Time thither 


* for the fame Purpofes. And how that finally, Thomas Cran- 


mer, then newly made Archbifhop of Canterbury, moft un- 
godly, and againit all Lawes, Equity, and Confcience, pro- 
ficuting the faid wicked Device of Divorce, and Separation 
of the faid King your Father, and Queen your Mother, 
called before him (ex officio) the Hearihg of the faid Matter 
of Marriage, and takeing his Foundation partly upon his own 
unadvifed Fudgment of the Scripture, joining therewith the pre- 


: tended Teftimontes of the faid Vniverfities,and partly upon bareand 


moft untrue Conjectures, gathered and admitted by him upon 
Matters of no Strength or Effect, but only by Suppofall, and 
without admitting or hearing any Thing that could be faid by 
the Queen your Mother, or by any other on her Behalfe, 
in the Abfence of the faid late Queen your Mother, pro- 


ceeded, pronounced, difcerned, deciared, and gave Sentence, 


*¢ the 


&¢ 
Ts 


&¢ 
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that the faid Marriage iz very Deed was not 
prokibited by God’s Law, and therefore could 
not Py any Reaton or Equity be fo {potted— 
*¢ but 


the fame moft lawfull and undoubted Matrimony to be 
nought, and to be contracted againft God’s Law, and of no 
Value, but lacking the Strength of the Law. And the faid 
mott noble King your Father, and the faid noble Queen your 
Mother, fo married togeather did feparate and divorce, and 
the fame your moft noble Father, King Hewry VIII. and the 
faid moft noble Queen your Mother, from the Bands of the 
fame moft lawfull Matrimony did pronounce and declare, by 
the fame his unlawfull Sentence, to be free, difcharged, and 
fett at Liberty. 
«© Which Sentence and Judgment fo given by unlawfull and 
corrupt Meanes and Wayes, by the faid Archbifhop of Can- 
terbury, was afterwards. upon certain Affections, ratified and 
confirmed by two feverall Aéts, the one made in the 25th 
Year of the Reigne of the faid King, your Highnefs Father, 
and entituled, An A& declaring the Stablifhment of the Suc- 
ceffion of the King’s moft Royall Majefty of the Imperiall 
Crown of this Realme. ‘The other Act of Parliament made 
in the 28th Yeare of the faid King, your Highneffe Father, 
entituled, An Aét for the Stablifhment of the Succeflion of 
the Imperiall Crown of this Realme. In which faid two 
Ads was contained the Iilegitimation of your moft noble Per- 
fon, which your aid mott noble Perfon, being borne in fo 
folemne a Marriage, fo oppenly approved in the World, and 
with fo good Faith both firft contracted, and alfo ay io many 
Yeares continued between your faid molt noble.t Parents, and 
the fame Marriage in very Deed not being probibited by the Lave 
of God, could not, by any Reafon or Eguity in this Cafe be fo 
Jpotted. And now we your Highnefle faid mot lovin; g, faith- 
full, and obedient Subjects, ‘of a godly Heart and true 
Meaning, freely and franckly, without Feare, Fanfie, or 
other corrupt Motion, or fenfuall Affection, confidering that 
this aforefaid Marriage had his Beginning of God, and by 
him was continued, and therefore was ever, and is to be ta- 
ken for a moft true, juft, law full, and to all RefpeGs, a fit- 
cere and perfe Marriage, nor could we ought, by any Man's 
Power, Authority, or Fui diction, be diffolued, broken or fe- 
parated (for whom God joyneth, no Man can, ne ought to 
put afunder.) And confidering alfo, how during thier fame 
Marriage in godly Concord, the Realme, in all Degrees, 
“a flomithed, 


c¢€ 


c¢ 


€¢ 
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but — to be taken for a mof? juft, lawful, and 
to all refpects, a fincere and perfect Marriage, 
that could not, nor ought, by any Man’s 
AP OWEer; 


flourithed, to the Glory of God, to the Honour of the Prince, 


- and the great Reputation of the Subjeéts of the fame, and 


on the other Side, underftanding manifeftly, that the Ground 
of the faid Device, and Practice of the faid Divorce proceed- 
ed firft, of Malice and Vain-glory, and after was profecuted 
and followed of fond Affection and fenfual Fantafie, and finally 
executed and put in Effect by Corruption, Ignorance, and Flat- 
tery. And not only feeling, to our great Sorrow, Damage, 
and Regret, how fhamefull Ignominies, Rebukes, Slanders 
Contempts ; yea, what Death, Peftilence, Warres, Difobe, 
diences, Rebellions, Infurreétions, and divers other great and 
grievous Plagues, God of his Juftice hath fent upon us, ever 
ythence this faid ungodly Purpofe was firft begun and prac- 


tifed : but alfo feeing evidently before our Eyes, that un-_ 


lefle fo great an Unjuftice as this hath been, and yet con- 
tinueth, be redubbed, and that the faid falfe and wrongfull 


Procefie, Judgment, ‘and Sentence, with their Dependencies, ~ 


be repealed and revoked, nothing is lefs to be doubted, than 
that greater Plagues and Strokes are like to encreafe, and 
continue daily more and more within this Realme.; do be- 
feech your Moft Excellent Majefty, as. well in refpect of 
your own Honour, Dignity, and juft Title, as for Truth’s 
Sake,wherewith (we doubt not) but your Highnefle alfo will be 
{pecially moved in Confcience, and alfo for the entire Love, 
Favour, and Affection, which your Majefly beareth to the 
Commonwealth of this Realme, and for the good Peace, 


Unity, and Reft of us, your moft bounden Subjects, and our — 


Pofterity, that it may be enaéted-by your Highnefie, with 
the Confent {of the Lords Spiritual and ‘Temporall, and the 
Commons in this prefent Parliament aflembled. 

«< And be it enatted by the Authority of this prefent Par- 
liament, That all and every Decree, Sentence, and Judg- 
ment of Divorce and Separation, between the faid King your 


‘Father, and the faid late Queen your Mother, and all the 


Proceffe commenced, followed, given, made, or promulged 
by the faid Thomas Cranmer, then Archbifhop of Canterbury, 
or any other Perfon or Perfons whatfoever, whereby the fame 
mot juft, pure,and lawfull Marriage, between the faid late King 
your Father, and the faid late Queen your Mother, was, or 
is pronounced, or in anywife declared to be unlawfull, or 


2 eo ult, 


\ 


ce 


ce 
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Power, Authority or “furifdiction be diffolved, 


broken or feparated. 
And on the other Side, they aflerted—they 


underftood manifeftly that the Ground of the 
faid Divorce proceeded firft of Malice * and 
Vain-glory, and after was profecuted and fol- 


lowed 


unjuft, or againft the Law of God, be, and fhall be, from 
the Beginning, and from henceforth, of no Force, Validity, 
or Effect, but utterly nought, void, fruftrate, and adnihilate, 
to all Intents, Conitructions, and Purpofes, as if the fame 
had never been given or pronounced. 

‘© And be it alfo enacted by the Authority aforefaid, that 

as well the faid A&t of Parliament, intituled, An AG declar- 

ing the Eftablifement of the Succeffion of the King’s moff Royall 
Majefty of the Imperiall Crowne of this Realme, made in the 
25th Year of the King your Father, be repealed, and be void, 

and of none Effect ; as allo, all and every fuch Claufes, Ar- 

ticles, Branches, and Matters contained and expreffed in the 
aforefaid AG of Parliament made in the faid 28th Yeare of the 

Reigne of the faid late King your Father ; or in any other AG or 

A&s of Parliament, as whereby your Highneffle is named or 

declared to be illegitimate, or the faid Marriage between the 

Jaid King your Father, and the faid Queen your Mothor, is de- 

clared to be againf? the Word of God, or by’ any Meanes un-. 
Jawfull, foall be and be repealed, and be void, and of no Force, nor 

EffeG, to all Intents, Confirucions, and Purpofes, as if the fame 

Sentence, or Acts of Parliament, had never be had ne made. 

And that the faid Marriage had and folemnized betwixt 

your faid moft noble Father, King Henry, and your faid moft 

noble Mother, Queen Katharine, fhall be definitively, cleere- 

ly, and abfolutely declared, deemed, and adjudged to bee, and 
fiand with God’s Law, and his moft holy Word, and to bee ac- 

cepted, reputed, and taken of good Effed?, and Validity, to all 

Intents and Purpofes. 


* Cardinal Wolfey’s Malice againft the Queen, who re- 


proved him for his wicked Life, as alfo againit the Emperor, 
who was her Nephew, for having deceived him by fale Pro- 
mifes of the Bifhoprick of Toledo, and the Popedome. See Cam- 
devs Hiftory of Q, Ekzabeth. Introduétion. And Sandfora’s , 
Genealogical Hiftory, p. 486. Burner's Hiftory of the Refor- 
mation, B. 1. p. 4. and B. 2, p. 37, 33. 
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lowed of fond Affection, and fenfual Fantefie *; 


and finally executed and put in Effe@: by 
Corruption, Ignorance, and Flattery ; and par-— 
ticularly that the Seals of the Univerfities in 
Ftaly and France were gotten by Corruption with 
Money + ;~—that the Seals of the Univerfities 
of this Realm were obtained by great Travel, 
finifter Workings, fecret Threatnings, and In- 

treatings 


* See a Pamphlet printed fot F. Churchill, at the Savan in 
Pater-nofier Row, Anno 1714. Intitled, Lowe Letters from King 
Henry VIII. zo Anne Boleyn. And in particular her laft Let- 
ter to the King from the ‘Tower, which is alfo printed in Bi- 
fhop Burner’s Hiftory of the Reformation, Vol. I. Collection of 
Records, B. 3. No. 4.’ p. 164, 1553 in which are thefe 
Words,— For the Ground of my Preferment being on no 
* furer Foundation than your Grace’s Fancy, the leaft Altera- 
«* tion I knew, was fit and fufficient to draw that Fancy to fome 
< other Subject.” 7 

+ This Bifhop Burzet endeavours to prove a Miftake, and 
labours hard to perfuade his Readers to believe it. But he 
drops fome Things in his Hiftory, which I take to be fronger 
Evidence of what is by our Legiflators here afferted than a// he 
has advanced to the contrary. 

For firt he acknowledged, that Crook, who was employed in 
that Affair in Jtaly, in many of his Letters fays, “ That if he 
<< had Money enough, he did not doubt but he fhould get the 
<< Hands of al/ the Divines in Italy; for he found-the greateft 
«© Part of them a// mercenary.” Hiltory of Reformation, Part 
}. B. 4. p. go. And in a Letter of Crook's, which he hath 
given us at large in the Collection of Records, No. 33. p. 88. 
Crook fays, the Seal of the Univerfity of Padua colt him 100 
Crowns; and that the, Canonift of Ferrara had determined for 
the King, yet afked for their Seal 150 Crowns, which he re- 
fufed to give that Day, but would have done it, afterward, but 
then was refufed, and could not afterwards obtain it. Hitt. 
of Ref. p. gl. 

Secretary Kuight, and Mr. Gardner, employed by the King, 
gave Cardinal Sanéornm Quatuor 4000 Crowns, and his Secre- 
tary 30 Crowns, for the Furtherance of the King’s Caufes, viz. 
relating to the Divorce. See Knighi’s Letter to Cardinal Wo/- 
fey, in the Collection of Records, No, 4. p. 21,22, 23. Lbid. 
go the King, p. 24; 25. 
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treatings of Men of Authority fent thither for 
that Purpofe *. 

And that the faid Divorce founded partly 
on unadvifed Judgment of the Scripture, joined 
with the pretended ‘Teftimonies of the faid 
Univerfities, was profecuted contrary to Law, 
Equity, and Confctence. 

Here it is plain what the udgment of our 
Legiflators, after mature Confideration of the 
Caje, was. And it is very obvious they did 
not ground this their “fudgment of that Mar- 
riage on the Pope's Difpenfation, as thofe of 
the Papacy did +; but on its mot being pro- 
bibited by God's Law, and that the Divorce was 
thro’ an wnadvifed [or miftaken] Sudement of 
the Scriptures, &c. And it feems to me evi- 
dent, it continued to be their ‘fudgment in the 
Time of Queen Elizabeth, when the Spirit of 
the Reformation revived: For after the Mar- 
riage of Queen Mary with Phihp of Spain, 
when Popery again recovered Strength here f, 
in order to reftore the Popifh Clergy to their for- 
mer Power, and fubject the People again to 
them, all the Acts relating to this Affair were 
repealed, (this laft mentioned one of the firft 
of Queen Mary only excepted) and alfo all 


* The Truch of this is evident from the hiftorical Accounts 
we have of it. See Bifhop Burzet’s own Account of the Affair 
at Oxford. Hilt. Vol. I. p. 85, 16. 

And of that at Cambridge, ditto. p. 86, 87, and more largely 
in Gardiner and Fox’s Letter. Collection of Records, No, 322 
from p..8§, to. 37. 

+ Particularly Cardinal Pool. Hift, of Ref. V, II. 

~ 77x. in the firit and 2d Years of P. and AZ, 
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other Acts made to abridge the Power of the 
See of Rome § ; and the Cafe of Marriage was 
brought back to the fame State it was in be- 
fore any Act of Parliament was made concern- 
ing it. But after that Queen’s Death, vz. in 
the firft Year of Queen Efzabeth, our Legifla- 
tors revived the forementioned Statutes of 28 
Henry VII. c. 16. concerning Licences and 
Difpenfations from the See of Rome, and 32 
Henry VIII. c. 38, aforementioned, which 
enacted, that all Marriages not prohibited by 
God's Law, fhould be lawful; and many other 
Aéts made again{ft Popery, that were repealed 
by the faid Act of 1 and 2 of P. and M.c. 8. 
But did not revive the Act of 25 of Henry VIII. 
Chap. 22. tho it 1s now fairly printed in our new 
Statute Books, as before obferved ; nor, as 1 
humbly conceive, that of the 28th H. VIII. 
c. 7. [for Reafons, which fhall be hereafter men- 
tioned ;| but rather confirmed the Repeal of 
if. 

Yet it muft be acknowledged as to this laft 
mentioned Act, that the Point hath been d/- 
puted. And it hath been aflerted and adjudged 
by a very great Authority, no lefs than 
that of the Honourable Court of Common 
Pleas *, that the A&t of 28 Henry VIII. c. 7. 
was revived by the firft of E/zabeth, c. 1. But 
upon what Grounds, and how rightly it was 
fo adjudged, is the next Thing, with humble 
Submiflion, to be examined. 


§. Viz. by A& 8th of 1 and 2 of P, and M. c. 8. 
* In Trin. Term, 25 K. Ce. IL. Rot..1488, Paugh Pee 
¢. 


( r1g5 2 
The Cafe was thus ; One Thomas Hill, after 
the Death of bis firft Wife, married ber furviv- 
dng Sifter, upon which being profecuted in an Ec- 
clefiaftical Court, be fued cut a Probibition from 
bis Majefty’s Gourt of Common Pleas, before which 
the Cafe was heard, Sir John Vaughan beng 
Lord Chief “fuftice. “ The Queftion was, 
‘© Whether the Marriage of the Hufband with 
<¢ his Wife’s Sifter, after the Wife’s Death, be 
« fuch a Marriage as by the A@ of 32 Henry 
«© VIII. the Temporal Courts may prohibit the 
‘¢ impeaching or drawing it into Queftion in 
‘© the Spiritual Courts, in order to a Divorce 
‘< or Separation of the Parties?” Rep. p. 305. 
In Anfwer to which, Sir Yobu Vaughan faid, 
He conceived they could not for thefe Rea- 
fons. 


Sir John Vaughan’s Word. NOTES. 
This is directly 


: 8 Vehic contrary to what 
Firft, I affirm, (faid he) this was obferved and 


Marriage to be exprefly prohi- determined not five 
bited in 18th of Levitzcus,and Years before by ail 


then it muft be within the * Judges of Eng- 
ee land, Sir}. Vaughan 
Levitical Degrees. himfelf being one of 
them, on Harrifon . 
and Burwell’s Cafe, 
as by his owa Re- 
port of it, p. 241, 
where are thefe 

Words : 


‘6 —.Within the 

‘¢ Meaning of Leviticus, and the Pra&tice of the Common- 

<< wealth of the Fews, a Man was prohibited, not to mars 
“ry his Wife's 8: i/ter, only during her Life, after he might. 

La Second, 
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Sir John Vaughan’s Words, 


Second, If it were not fo 
prohibited, yet it is not a 
Marriage without the Levéf7- 
cal Degrees, but within them ; 
and therefore no Prohibition 
will lye for impeaching it ; for 
Marriages not to be impeach- 
ed, muft be without the De- 
grees, and for that fome Mar- 
riages within the Degrees may 


be lawful. 


NOTES. 

This Affirma- 
tion I take te 
be directly contrary 
to the forementi- 
oned Act of 32 of 
K. Henry VIII. ch. 
38. For in thatAd 
(as hath been here- 
in before fhewn} 
it is as plainly e- 
nacted and declar- 
ed, as it poflibly 
can be, That all 
Marriages that be 
not prohibited by 
God’s Law, fhall be 


deemed, judged, and 


taken to be lawful, 
good, juft, and in- 
diffolvable. 


And laftly, it 
enacts, ** That no 
Perfon of what E- 
ftate, Degree, or 
Condition foever, 
{hall be admitted in 
any of the Spiritual 
Courts—within this 
Realm—to any Pro- 
cefs, Plea, or Alle- 
gation, contrary to 
this Act.” There- 
fore, tis plain, the 
King’s “Temporal 
Courts, may pro- 
hibit the Ecclefia- 
cal Courts, when 


they attempt to impeach any Mérriages which. are 
net in their Judgment probtbited by God’s Law. 


Thirdly, 


Can7 9 
Sir John Vaughan’s Words. 


Thirdly, That if this Mar- 
riage be without the Levetzcal 
Degrees, yet it isa Marriage 
prohibited by God's Law, and 
therefore to be impeached ; 
notwithftanding the Statute of 
32 Henry Vill. whofe Words 
are, No Marriage, God’s Law 
excepted, fhall be impeached, 
without the Léevitzcal Wegrees: 


Rep. p. 305. 


When an AG of Parliament 
declares a Marriage to be a- 
gainft God’s Law, it muft be 
admitted, in all Courts and 
Proceedings of this eng gor 
to be fo. 


nefs of Kindred is the very fame with 


NODE 8; 

If this his third 
Affertion could 
have been fupport- 
ed. by good Evi- 
dence, it would 
have been full to 
the Purpofe. 

{t would then in 
very Deed have 
proved that the faid 
Marriage = might 


juftly and reafon- 


ably have been im- 
peached. But how 
does he do this 2 

Is what he fays 
fufficient Evidence 
of it? Pray ob- 
ferve, how he en- 
deavours to fup- 
port this his third 
Affertion. 


This I. readily 
grant ; and let me 
add, When an A& 
of Parliament de- 
clares a Marriage 
to be in very Deed 
not probibited by the 
Law of God, as 1 
MM. sellio2 it G4. 
did a Marriage 
contracted between 
the King and his 
Brothers Widow, 
(which as to Near- 
that in this Ca fe}. 


it muft 1 in like Manner ve admitted zot to be fo. 


I 3 


Ry 
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Sir John Vaughan’s Words. 


By.an, Act 25 -He Vill *c. 
22. intitled, An Act declaring 
the Eftablifhment of the Suc- 
ceffion of the King’s moft 
Royal Majefty in the Impe- 
rial Crown of this Realm. 


Among fundry Marriages 
declared by that Act to be 
Marriages within the Degrees 
of Marriage prohibited by 
God’s Law, the Marriage 
of a Man with his Wife's 


Sifter is exprefly declared to 


be prohibited by God’s Law, 
and that a Divorce fhould be 
of fuch Marriage, if any fuch 
- were. 

But this Act is exprefly re- 
pealed by 28 Henry VII. c. 
7, intitled, An Act for the 
Eftablifhment of the Imperial 
Crown of this Realm. 

He next proceeds, p. 323. 
to cite that Part of 28 Henry 
VU. c.7. which declares what 
Marriages were thereby afferted 
to be probibited by God's Law, 
which 1s the fame I have given 
you berein before. 

And 


NOTES. 


Here you fee he 
cites the repealed 
Act of the 25 H. 
VITI ¢. 92. -(de= 
claring that Mar- 
Tiage to be  pro- 
hibited by God’s 
Law) as Evidence 
in this Cafe: But 
he plainly acknow- 
ledges in the 


Next Paragraph, 


' that. this AC: is 


exprefly repealed by 
28 Henry VIII. c- 


"Why then does he 
cite it? He himfelf 
tells usin his own 
Report of thisCafe, 
but two Pages fur- 
ther on, that ** An 
«6 Act repealed is 
‘of no Effect, 
<¢ more than if it 
“shad been never 
“© made.” p. 325. 
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And then he adds, p. 324 
of bis Reports. 

But this Claufe alfo of this 
A& of 28H. VIII. as fome con- 
ceive, isrepealed by 1 and 2 P. 
and M.c, 8. in thefe Words. 

And alfo all that Part of the 
Act made tn the faid 28 H. 8. 
intitled, An At for the Efta- 
blifhment of the Succeffion of the 
Imperial Crown of the Real, 
that concerneth a Prokibition to 
marry within the Degrees ex- 
preffed in the faid Aét, fhall 
JSrom benceforth be repealed, 


made fruftrate, void, and of 


none Effect. 

By the A& 1 and 2 P. and 
M. two other Laws are like- 
wife repealed, which concern 
the Queftion before us, wz. 
An Aét in 28 HW. VIII. c. 16. 
intitled, An Act for the Re- 
leafe of fuch as have obtained 
pretended Licencesand Dilpen- 
{ations from the See of Rome. 
Andthe Act of 32 H. VIII. c. 
38. which have been often 
mentioned. 


NOTES. 


Is it not plain 
This Claufe, and all 
that Part of this 
Aé& that concern 
the Queftion, is rez 
pealed, by the. 
Words which he 
here cites $ 


By that A@ not 
only thetwo Laws 
he here mentions, 
which concern the 
Queftion in Hand, 
but alfo feveral o- 
ther Laws which 
were made to take 
away the Power of 
thePopeand Popifh 
Clergy in thisLand, 
were repealed, and 
their Power again 
reftored, as by the 
faid Act, relation 
being thereunto 


had, may plainly appear. 


But 


(+120) ) 
Sir John Vaughan’s Words. 


But thefe wo laff are reviv- 
ed by the AG? of 1 Elizabeth, 
c. 1. and in Force; but nei- 
ther the Act of 25 Henry VIII. 
for .28 Henry Vill.c. 7. are 
revived in expres Terms ; and 
not only fo, but the A& of 1 
Eliz. c. 1. hath this negative 
Claufe, That all other Laws 
and Statutes, and the Branches 
and Claufes of any A& or Sta- 


tute repealed by the faid A of 


Repeal made in the Time of 
the faid King PArlip and Queen 
Mary, and not in this prefent 
Act fpectally mentioned and. re- 
vived, fhall fiand, remain, and 
be repealed and void, in fuch 
like Manner and Form as they 
were before the making of this 
Add. | 

Whence it follows, That 
this Marriage is not now prov- 
ed to be againft God’s Law, 
by ether of thefe repealed Sta- 
tutes of 25 Henry VIII. or 28 
Henry VI. c. 7.. unlefs it be 
made out, that one ‘of them at 
leaft remains at this Day in 
Force, And as for that, 


NOTES. 


Pray obferve, what 
he here fays. It is 
the plain Truth. 


You fee he here 
acknowledges that 
neither of the Acts, 
viz. of 25 H. VILE. 
nor that of 28 A. 
VIL. c¢. 7. (now 
under Examina- 
tion) are revived in 
exprefs Terms ; let 
me therefore add, 
if not in expre/s 
Terms, then not at 
all. 


If this Act now 
under Confidera- 
tion is not therein 
| Jpectally mentioned 
and revived, it is 
fill repealed and 
void by Virtue of 
the Claufe of the 
1 £liz. which he 
here cites. 


Here you fee 
he ipeaks of both 
thofe Acts as re- 
pealed Aéts, as it 1s 
plain they were; 
and. generally fo 
deemed fill this 
Time. Let‘us fee 
what he has to of- 
fer to the con- 
trary. 


The 


| (££41)) 
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The Act of 28 H. VIII. 
c. 16. which makes void all 
Difpenfations from the See of 
Rome, and exprefly revived 
by 1 Ehz 
Words, and Sentences there- 
of, hath thefe Words, 45 a 


Grace of the King to ae. of 


bis Subjects, who had mar- 
ried by Difpenfation, notwith- 
{tanding this Act made all Dif- 
penfations from Rome void. 
All Marriages had from the 
third of November 26 H. Vill. 
for which no Divorce or Se- 
paration is had, and which 
Marriages be not prohibited by 
God’s Laws, limited and de- 


clared in the Act made this ° 


prefent Parliament for efta- 
blifhing the King’ s Succeflion, 
or Binerwits by Holy Scrip- 
tures, fhall be good. 

By which Words I conceive 
the Claufe of 28 Henry VIIE. 
c, 7. repealed in Queen Mary’s 
Time is again revived. 7 

It may be objected, the 
Claufe of 28 Henry VIII. c. 7. 
concerning Marriages prohi- 
bited by God’s Law, contz- 
I UES 


. and all Branches, 


NOTES. 

The Act of 28 
Henry VAUI. c. 16. 
which Sir “John 
Vaughan here men- 
tions is indeed ex- 
preily revived by 
the 1 #dz. “ge 
hath the Words 
which he here 
cites, but that can- 
not revive the AF 


of the 28 #. VIIL. 


~c. 7. which relates 


to the Cafe in 
Hand, we, nor any 
Claufe of it, as (I 
humbly conceive } 
will be herein after 


plainly fbown. 


Pray mind this 
Objection which 
he here mentions, 
it is a weighty 
one; and obferve 
how he endeavours 
to anfwer it. 
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nues ftill repealed, becaufe it is 
not pecially mentioned to be 
revived by the ACtof 1 Ehz. 
And therefore no Act is in 
Force declaring the Hufband’s 
Marriage with his Wife’s Sif- 
ter to be prohibited by Ged’s 
Law. | 

Anfw. An Ad repealed is 
of no Effect, more than if it had 
been never made. 

By the A& of 28 H. VUL. 
c.7. All Marriages prohibited 
by God’s Law, limited and 
declared by the Claufe of that 
Act, were unlawful, notwith- 
ftanding any Difpenfation had 
before the Repeal of that Claufe. 


By the Reviver in 1 Elz. 
of. 28 H. Ville. cab. sand 
every Claufe in it, all Marri- 
ages prohibited by God's 
Law, limited and declared by 
28 Henry VIII. c. 7. were a- 
gain unlawful, as before the 
Repeal, notwithftanding any 
Difpenfation. 

There- 


NOTES, 


The Truth of 
this Claufe I think 
was never denied. 

By that A& all 
the Marriages 
therein limited and 
declared to be pro- 


‘hibited by God’s 7 


Laws were enact- | 
ed by Authority 
of Parliament to 
be unlawful, defore 
the Repeal of all 
that « Rarivey at. 
but after that Re- 
peal it was of no 
Effect more than if 
it had been never 
made. 


The revived Act 
of the 28 H. VIII. 
c. 16. enacis no 
fuch Thing, nor any 
Thing like it, it on- 
ly enacts, that the 
Marriages not de- 
clared by the Act 
of the 28 #. VIII. 
Cc. 7. -t0 be probibi- 
ted by God's Law, 

foould 
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Therefore the Statute of 28 
Flenry VIII. c. 7. was revived 
by the Reviver of the Statute 
of 28 Henry VIII. c. 16. in 
the 1 Elz. and made as effec- 
tual as before it was repealed, 
and fo it continues. 


INOOECE SS. 
foould be good. But 
it enacted nothing 
concerning the 
Marriages that- 
were therein men- 
tioned, but left 
them in the fame 
State they were in 
before that Revi- 
val, viz. on the 
Foot of the Sta- 
tutes herein before 


mentioned, and fet 
forth. 


How can the 
Revival of one A& 
revive another that 
enacts nothing con- 
cerning it? The 


Do ative Claufe in the firft of Elizabeth before cited by Sir 
Fohn Vaughan himfelf [which fee in p. 20. hereof | was ad- 
ded in that Statute, on Purpofe to prevent any fuch Con- 
ftruction.. Therefore I think it is plain, that no fuch Con- 
fequence can follow from the Premifles by him here ad- 


vanced, 


If it had been enatted by 
Parlament after the Repeal of 
the Claufe in 28 H. VIII. c..7. 
That all Marriages prohibited 
by God’s Law, limited and de- 
clared by 28 Hi. VII. c. 7. 
foould be unlawful, notwith- 
ftanding any Difpenfation, that 
enacting had revived theClaufe 
in 28 H. VII. c. 7. 

- Therefore the fame Thing 
being enacted by the Revival 
of 


If it had Leen fo 
enacted after that 
Repeal, it would, 
no doubt, have 
been equivalent te 
fuch a Revival: 
But in very Deed, 
no fuch Thing was 
enacted by that Re- 
vival, therefore it 
could have xo fuch 


Effect. 
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of 28 Hf VII. c. 16. mutt 
have the fame Effet of re- 
viving that Claufe in 28 H. 
Wa cr 


_ Iwill put it for more clear- 
nefs, by Way of a Cafe; A 
Man before the third of No- 
vember 26 H. VIII. by Dif- 
penfation from Rome, had 
married bis Wafe’s Sifter’s 
Daughter, which Marriage 
was prohibited by the Canons 
of the Church, and no Divorce 
had been attempted in the 
Cafe, until after 1 Ez. and 
the Reviver of the Statute of 
28° H. VIIL c. 16. which 
made void all .Difpenfations 
from Rome. 

It is plain, That this Mar- 
riaze being not prohibited by 
God's Law, limited and de- 
clared in the Act 28 H. VIII. 
c. 7. was by the exprefs 
Words of the revived ACt of 
28 H. VIII. c. 16. a Marriage 
to continue good without Se- 
paration, notwithftanding all 

it 


NOTES. 


Pray obferve how 
he goes on, eridea- 
vouring to anfwer 
the Objection, in 
order further to 
clear up the Point. 


I have nothing 
to object againft 
what he afferts in 
thisParagraph : But 
defire my Reader 
to take Notice, that 
he here afferts that 
the Marriage of 
the Wifes Sifter’s — 
Daughter, the pro- 
hibited by the Ganons — 
of the Church, is 
ni a Marriage 
prohibited by God's 
Law; but was by 
the exprefs Words : 
of that revived Act 
a Marriage to con- 


tinue good, as not 


excepted out of the 
Grace intended by 
that Act. Now all 
Marriages probibi-~ 
ted by Holy Scrip- 
ture, as well as 
all Marriages men- 
tioned to be pro- 
hibited by God’s 
Law, by the Acts 
Ow belis Vidi. ace 
7. were excepted 

out 
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Difpenfations from Rome were 
nulled; becaufe it was 70 
Marriage excepted out of the 
Grace intended and given by 
that ACt to the King’s Sub- 
jects, married by Difpenfation 
before November 3, 26 H. 
VIII. and not then feparated. 


Ny Ge 8: 
out of the Grace 
intended by that 
Act. It mutt 
therefore be Sir 
Fohn  Vaughan’s 
Judgment, that 
that Marriage was 
not prohibited by 
Holy Scripture.And 
yet many Perfons 
have been profecu- 
ted in Ecclefiatti- 
cal Courts for 
Marriage in that 
Degree: And moft 
deplorable have 
been the Mifchiefs 
that fometimes 
have enfued there- 
on: Marriages 
which might have 
proved very happy, 
have been diffolved, 
and Families utter- 
ly ruined on that 
Account, Some 
have applied to the 
King’s Temporal 
Courts for Redrefs 
in the Cafe: And 
tho” we have per- 
haps two or three 
Inftances of Per- 
fons that have been 
relieved ; yet ge- 
nerally the Daoc- 
tors of the Civil 
Law have over- 


borne them : notwithftanding the Act of the 32 H. VIII. 
c. 38. enaéts, that all Marriages not prohibited by God's 
Law Jfoall be lawful, and that no Perfons whatfoever fhall 
be admitted to any Spiritual Court within the Realm to any 


Proceft, &c, contrary to that Act, 


it 
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But if a Marriage before 
the Third of November 26 H. 
VII. had been by Difpenta- 
tion between the Brother and 
Sifter, or as this-Cafe is be- 
tween the Hufband and his 
Wife’s Sifter, and no Separa- 
tion attempted, until after 1 
Eliz. and the Reviver of the 
WiCLcOL OO he VALLE G. GLO. 
thefe Marriages were not to 
continue good, and without 
Separation by 28 H. VII. c. 
16. becaufe they were Mar- 
riages particularly excepted out 
of the Grace granted by that 
Act, as being prohibited by 
God’s Law, limited and de- 
clared in the AG of 28 4. 
Laubrtetes com which proves 28 
A, VAL 8c. 753to be in-F orce 
by the Reviver of 23 A. VIII. 
c. 16. and confequently the 
Marriage in Queftion to be 
clearly againft God’s Law, 
which is the Thing to be 


proved. 
hibited by God’s Law. As I conceivel 


NOTES. 
It. is true, if-a 
Marriage had fo 


been between a 
Man ~ and his 
Wife’s Sifter, it 


Was not to’ conti- 
nue good and with- 
Out Separation by 
Force and Virtue of 
the Act of the 
28 H. VIII. cx 26: 
becaufe it was 
not comprehended - 
within that Act 
any more than it 
was in any other 
Act wherein it is 
not mentioned. But 
as, on one Hand, it 
Was not to conti- — 
nue good by Force of | 
that Adé?, on the 
other Hand, it was 
not to be made votd, 
nor the Parties fe- 
parated by Force 
thereof; for no fuch 


Thing is enacted 


\therein. 


But itis plain to 
me, It was to conti- 
nue good,and without 
Separation by Force 
of the Act of 28 
FAV Clea. 
Degaule wees a 
Marriage not pre- 
have herein before 


fully and clearly proved: And thereunto let me add the 
Opinion of all the “fudges of England, as delivered by the 
Mouth of the fame Sir Fohn Vaughan, but a few Years be- 


fore, on Harrifon and Burwell’s Cafe ; 


as by his own Re- 
port 
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port of it Page 241. where are thefe Words, ** Within 
“< the Meaning of Leviticus, and the Practice of the Com- 
*¢ monwealth of the “fews, a Man was prohibited not 
<¢ to marry his Wife’s Sifter, only during her Life, 
<< after he might. So the Text is, Thou shalt not 
“° take a Wife with her Sifter during her Life to vex ber, 
So Gres 

Therefore all that Sir ‘fohn Vaughan has faid on this 
Point, does not prove the A&t of 28 H. VIII. c. 7. to be 
in Force by the Reviver of 28 H. VIII. c. 16. nor that the 
Marriage then in Queftion was contrary to God’s Law: no! 
nor any Thing at all concerning that Marriage. Confe- 
quently the Oljeé#ion by him ftarted is not an/wered. 

For let it be remembered, The Objeétion was ‘* The 
‘¢ Claufe of 28 H. VIII. c. 7. concerning Marriages pro- 
*¢ hibited by God’s Law, continues ftill repealed, becaufe 
“< it is not /pecially mentioned to be revived by the A& of 
*¢ y Eliz. And therefore no Act is in Force declaring the 
*s Hufband’s Marriage with the Wife’s Sifter to be pro- 
‘ hibited by God’s Paw? 

The whole Paragraph of the reviving Act of the 1 Elz, 
to which this Objection refers, is as tolloweth. Par. 13. 
* Enacted, by the Authority aforefaid, that all others 
«© Laws and Statutes, and the Branches and Claufes of any 
‘© A& or Statute repealed and made void by the faid A of 
«© Repeal made in the Time of the faid late King Philip 
‘© and Queen Mary, and not in this prefent Act /pecially 
<¢ mentioned and revived, fhall ftand, remain and be re- 
<¢ pealed and void, in like Manner and Form as they were 
‘© before the making of this Act; any thing herein contained 
«© to the contrary notwithftanding.” 

The plain Queftion on the Foot of the Objection is, 
whether that Part of the Act of 28 H. VII. c.7.: which 
concerns the Prohibitions to marry within the Degrees 
thereby prohibited, is therein [pecially mentioned and revived, 
er not: If it-is not therein mentioned, it is plain it is not 
thereby revived. And that is not therein mentioned, v7z. 
in the A&t 1 Eliz. may be feen by any one that will pleafe 
to read that AG with Attention. And is plainly enough 
acknowledged by Sir Fohn Vaughan himfelf in the Words 
before recited, viz. — Neither the Ad of 25 H. VII. nor 
28 H. VII. ¢.7. are revived in exprefs Terms, &c. It 
gherefore clearly followeth that the faid Aét is fo far fram 

a being 


wn 
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being revived by the 1 of Luz. that on the contrary the 
Repeal thereof is thereby confirmed. 

! cannot think Sir “fobn Vaughan was well fatisfied with 
his own arguing for this Reviver; for he laid no Manner 
of StrefS on it, but took another Method quite contrary 
to the former, to endeavour to fhew that that Part of the 
Statute which related to the Point then in Difpute was in 
Force; for hitherto, you fee, he fuppofed it had been re- 
pealed, and attempted to prove it was again revived: But 
next, he endeavours to fhew it was never repealed. Let us 


examine what he fays in Support of that. 


Sir John Vaughan’s Words. 


In the Statute 28 A. VIII. 
c. 7. there are two Claufes con- 
cerning Marriages, the firft 
declaring certain Marriages 
there recited to be within the 
Degrees prohibited by God’s 
Law, which Claufe concerns 
the prefent Queftion, and is 
before cited. 

The fecond Claufe, in thefe 
Words, Be it therefore enact- 
ed, that no Perfon or Perfons, 
Subjects or Refiants of this 
Realm, or in any your Do- 
minions, of what Eftate, De- 
gree or Degrees foever they 
be, fhall from. henceforth 
marry within the Degrees a- 
fore rehearfed, what Pretence 
foever fhall be made to the 
contrary. thereof, 

Then it proceeds, 


TOT ES 

There are at 
leaft three Claufes 
concerning Mar- 
riages in that AG. 


N.B. He faith 
this firft Claufe 
concerneth the 
prefent Queftion, 
which was, Whe- 
ther the Marriage 
then inDifpute,was 
prohibited byGod’s 
Law, or not : It is 
plain it muft there- 
fore be included in 
the general Words 
of Repeal as well 
as the following ~ 
ones. 


| That 
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That if there were any 
Divorce or Separation made 
of any fuch Marriages, by the 
Archbifhops or Minifters of 
the Church of England, fuch 
Separation fhould remain good, 
and not be revokeable by any 
Authority; and the Children 
procreated under fuch unlaw- 
ful Marriage fhould be ille- 
eitimate. 

And if any fuch Marriages 
were in any the King’s Do- 
minions without Separation, 
that there fhould be a Separa- 
tion from the Bonds of fuch 
unlawful Marriage. 

Now we mutt obferve the 
Act of” 1° and « 2aethsl cand 
Mary. c. 8. doth not repeal 
this Act entirely of 28 H. 
VII. c. 7. ‘but repeals only 
one Clause of it; the Words of 
which - Claufe ‘eG Repeal are 
before cited, and manifeft this 
fecond Claufe of the Act of 28 
H. 8. and not the firft, to be the 
Claufe intended to be repealed. 

For there was no Reafon to 
repeal the Claufe declaratory 
of Marriages prohibited by 

K God’s 


NOTES. 


Te is ‘true, ina 
deed, the Act of 
2 and 3 Phil. and 
Mary did not repeal 
it entirely; for it 
did not repeal that 
Part of it that re- 
lated to the Settle- 
ment ofthe Crown, 
viz. on the King 
and the Heirs of his 
Body by Queen 
Fane, &c. But it 
clearly and plainly 
repealed all that 
Part of it which 
concerned thé Pro- 
hibition of Mar= 
riages within the 
Degrees therein 

mera 


‘ 


{agony 
Sir John Vaughan’s Words. 
God’s Law, which the Church 


of Rome always acknowledged ; 
nor do the Words of Repeal 


import any Thing concerning: 


Marriages within Degrees pro- 


hibited by God’s Law. 


But (as the Time then was) 
there was Reafon to repeal a 
Claufe, enacting all Separations 
of mae Marriages-with which 
the Pope had difpenfed, fhould 
remain good againft his Au- 
thority ; and ‘that fuch Mar- 
tiages with which he had dif- 
penfed, not yet feparated, 
fhould be feparated. 

_ And the Words of the 
Claufe of Repeal manifeft the 
fecond Clauie to be intended, 
viz. all that Part of the AG 
made in the faid 28th Year of 
King Henry VUI. which con- 
eerneth a Prohibition to mar- 
ry within the Degrees ex- 
prefled in the faid Ad, fhall 
be repealed, @c. As 


NOTES. 
mentioned, and not 
one Glaufe of it only 
as is here ailerted, 
for there is no 
mention of one 
Claufe only, but of 
ail that Part, &c. 


viz all the Claufes 


that concerned that 
Point. 

Sir Fohn Vaughan’ s 
Reafoning here is 
wonderful! will 
fet before the Rea- 


-der the late Bifhop 


Gibfon’s Obfervati- 
ons on it in his 
Codex.--* Againft 
“this Diftinction 
** it may be ob- 
‘¢ ferved, that the 
‘° Enumeration of 
“¢ Degrees not dif- 
** penfible by the 
<¢ Pope, which was 
*¢ begun and carri- 
“© ed on 25 and 28 
“<¢ HY VILE. was in 
<* order to difannul 
“¢ the King’s Mar- 
‘‘ riage with this 
<¢ Queen *sMother, 

“and in Effe& to 
“ baftardife the 
<¢ Queen ; whofe 


“6 Parliament 


“¢ therefore cannot well be prefumed to have {pared thefe 
«© two Claufes (g and 10) when they repealed the rath 5 
« efpecially {ince the Words of the Repeal are much more 


“° naturally inter pr eted of the whole : 


And it is certain, that 


$¢ the Church of Rome Boul ght, at La/? one of the Cafes fpe- 
“ cified in thefe two Acts as exprefly againft the Law of 


“6 God 


; (841) 4 
* God (u/z. the marrying of the Brother’s Wife) to be a 
‘* difputable Cafe.” Gibfon’s Codex, Vol. I. p. 496.. 


‘There were (as before obferved) three Claufes, the firft 
particularizes the Degrees; the fecond direéts how they 
fhould be expounded. 

The third enacts, that none fhould marry within the 
Degrees therein fpecified : And if any had fo married, 
and afterward been feparated, fuch Separation fhould be 
good; and if not feparated they fhould be feparated, &c. 
without any Appeal to the Court of Rome in the Cafe. 

The three Claufes are all dependant on one another, and 
therefore (as I humbly conceive) a// plainly repealed by the 
Words before cited. 

Is it poffible then, that Sir ohn could perfuade himfelf 
that his Reafoning in Support of this Statute was fufficient ? 
From his not infifting on it in the Refult, it does not feem 
very probable; for from hence he pafles to the Canon Law, 
and on that he chiefly refts the Point. Let us follow 
him there alfo. | ae 


Sir John Vaughan’s Words. 
As* it is true, That if,a 


N:O-TE: S. 
As on one Hand 
a Marriage mutt 


Marriage be declared by Act 
of Parliament to be againft 
God’s Law, we muft admit it 
to be fo; for by a Law (that 
is by an Act of Parliament) 
it is fo declared. 

By the fame Reafon, If by 
a lawful Canon, a Marriage 
be declared to be again{t God’s 
Law, we muft admit it tobe 
fo; for a lawful Canon is the 
Law of the Kingdom, as well 
as an Act of Parliament. 


K 2 And 


be admitted in our 
Courts of Judica- 
ture to be contra- 
ry to God’s Law, 
if by an Act of 
Parliament, (1 
Force and unrepeal- 
ed) it is declared 
to be fo: So, on 
the other Hand, it 
muit be there ad- 


mitted, that a 
Marriage is not 
contrary to. God’s 


Law, when it is 
declared by an Act 
of Parliament not 
to be fox as it was 


between the King and his Brother’s Widow, by Act 1 


Seis Zi Cc. 1. 
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And whatfoever is the Law 
of the Kingdom, is as much 
the Law as any Thing elfe 
that is fo; for what is Law 
doth not fufcipere magis aut 
minus. } 


NOTES. 

Is then a Canon 
made by the Cler- 
gy in Convocation, 
tho’ confirmed by 
the King, of equal 
Authority with an 
Aét of Parliament ? 
Hath the Clergy 
in Convocation by 
their own and the 
King’s Authority 
only, without the 
Lords and Com- 
mons, a rightful 
Power to make 
Laws to bind all 
his Majefty’s Sub- 
jets, the Laity as 
well as Clergy ? Is 
this Affertion a- 
greeable to the 
Conftitution of Great 
Britain, and con- 
fiftent with the 
Rights and Liber - 
ties of the People? 

<¢ T hold [faid 
<6 Judge Tyrrel] 
“¢ the King and 
“¢ Convocation 
¢< without the Par- 
‘¢ liament, cannot 
“© make any Canons 
which shall bind 
“© ‘the Laity, tho’ 
‘* they may the 
“ Clergy.” 


n 


an 
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What Power the Clergy had to make Canons was then 
(viz. 22 Ch. 2d Eafler ‘Term, in C. B: on Grove and El 
liot’s Cafe *) difputed by the Court, and it was on the 
Refult agreed on all Sides that ** no Canons could be 
made to alter the Law without Parliament.” 


* Ventris, Pe 41, to 44. 
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The fame (vez. That no Canon made by 
the Clergy, though confirmed by the King) 
binds the Laity, and particularly that the Ca- 
nons of 1603 do not, is proved in Yura Ec- 
clefiafiica, Vol. I. from Page 162 to 165. 

—‘* The Reafon given wherefore the Laity 
«< were not bound, was that fundamental Maxim 
“© of our Government ; That what bound all, 
‘“< muft be affented to by all; and as to the Ca- 
““ nons, they were not made with the Af- 
““-fent of the Laity ; for that the Laity are 
** not reprefented in Convocation, fo cannot be 
“* bound by their Ads, without an Act of Par- 
<cSliament.+: - Te cer Will. €. 29 to 33, Moor 
«© 765.” And the Grounds and Rudiments of 
Law and Equity, publifhed in the Year 1749, 
proves the fame by many great Authorities, p. 
184 and 185. And that even with refpect to 
the Clergy, the Canons are but of flender 
Force in Comparifon of an At of Parliament *. 

If any are bound by the Canons (without 
doubt) it is the Clergy: yet, is it not evident 
from their Anfwers to the Diffenters on this 
Head, as well as from their general Pra€tice, 
that even they don’t think themfelves bound 
neither in Law nor Confcience to obferve them ? 

Clear and plain Inftances might be given of 
many of the Canons that are very little regarded 


* See more with relation to this in a learned Treati/e, in- 
titled, Ax Examination of the Scheme of Church Power laid, down 
in the CopEXx Juris, oi Printed for 7. Roberts, near the 
Oxford Arms in Warwick Lane, A: D. 1735. Pages 148, 149, 
150, and S23 {aid to be written by a learned Gentleman, 
now in a high and honourable Station in the Law. 
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even by the Generality of the Clergy. As 
iff XXIX, LV, LXVI, Gc. But: for Brevi- 
ty’s Sake I will here tranfcribe only Part of the 
LIX, which. enjoins “* every Parfon, Vicar, 
“* or Curate, upon every Sunday and Holiday 
*< before Evening Prayer, for half an Hour or 
‘© more, to examine and inftruét the Youth, 
‘* and ignorant Perfons of his Parifh in the 
** ‘Ten Commandments, the Articles of the Be- 
“« lief, and in the Lord’s Prayer ; and dili- 
“< gently hear, inftruct, and teach them the 
“ Catechifm {et forth in the Book of Common 
«© Prayer, Sc.” I cannot find that any of them 
do this; there are very few, if any of them, 
that catechife Youth one half of the Sundays and 
Holydays in the Year: And of thofe that 
do catechife fometimes, fcarce any pend 
half an Hour init. An undeniable Evidence 
that the Canon is not regarded by them. 

Nor does it appear to me, that the Eccle- - 
fiaftical Courts pay any Regard to the Ca- 
nons, any further than it fuits their Intereft ; 
no not even the Prerogative Court of Gannee 
bury. 

- For Canon 1oz enjoins, that ‘ no Licence 
** fhall be granted for Solemnization of Ma- 
‘© trimony betwixt any Parties, without thrice 
** open Publication of Banns—but—unto 
* fuch Perfons only as be of good State and 
“¢ Quality, and that upon good Caution and 

* Security taken,” 
And as to the Security, fome of the Con- 
ditions by the 102 Canon are to be, ‘ That 
U “ they 


“a 
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they have obtained thereunto the exprefs 
** Confent of their Parents (if they be living) 
“ or otherwife of their Guardians or Gover- 
nors.” And “ that they fhall celebrate the 
** faid Matrimony publickly in the Parifh 
** Church or Chappel where one of them 
*¢ dwelleth, and in no other Place, and that 
‘< between the Hours of Eight and Twelve in 
‘¢ the Ferenoon.” 

And by the 103 Canon, “ For the avoid- 
‘© ing of Fraud and Collufion in obtaining fuch 
«* Licences and Difpenfations,” It is further 
appointed, ‘“* That before any Licence for 
“ the Celebration of Matrimony, without 
«© Publication of Banns be granted, it fhall ap- 
“* pear to the Judge, by the Oaths of two fuf- 
“¢ ficient Witnefies, one of them to be known 
“ either to the Judge himfelf, or to fome other 
«¢ Perfon of good Reputation then prefent, and 
« known likewife to the faid Judge, that the 
‘¢ exprefs Confent of the Parents or Parent, if 
“one of them be dead, or Guardians, or 
“ Guardian of the Parties, is thereunto had 
*¢ and obtained.” 

I cannot find that thefe three Canons were 
obferved (before the making of the late Marri- 
age Act) by any Ecclefiaftical Court in England, 

I never knew nor heard, that any of them 
enquired into the State and Quality of the Per- 
fons that applied for Licences, or that they 
ever denied a Licence to any, on Account of 
their Poverty, provided any one would pay 
them for the Licence. I have known Licen- 
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ces granted (contrary to the ror Canon) for 
Celebration of Matrimony betwixt Paupers re- 
lieved by their refpective Parithes. 

And in Difregard to the 102 Canon, they 
frequently grant Licences to marry in Parifh 
Churches and Chappels, where neither of the 
Parties ever dwelt; and fometimes for Marriages 
in private Houfes,and that too even in the Night, 

And in Contempt cf the 103 Canon, they 
grant Licences, without firft requiring two 
fuch Witneffes as the Canon direéts, to teftify on 
their Oaths, that the Confent of Parents, &c, 
had been ‘thereunto had and obtained ; tho’ 
this is in itfelf very fit -and reafonable: And 
the Mifchiefs and Inconventencies that have arifen 
on account of their Difregard to thefe Canons, 
have been fo great, that our Legiflators have 
thought fit to pafs an A of Parliament to 
prevent this Evil *., | 

If then the Clergy, and Ecclefiaftical Courts, 
which the Canons more properly concern, do 
not obferve them: Is it not highly abfurd, 
and unreafonable, to expeét that his Maye/ty’s 
Temporal Courts fhould pay any Regard tothem? 

But if the Canons did oblige the Laity (as I 
have fhewn they do not) yet the Table is of no Au- 
thority ; the Canon does not affirm that all the 
Marriages forbidden in the Table are contrary to 
God's Law, , 

* It may be fit to obferve here, that nothing herein con- 
ained can reafonably be deemed contrary to any Part of the 
late Marriace Act; For the Marriages enacted and declar- 
ed by that Act to be zu// and void, are no other than fuch as 


are contraéied contrary to Law, and are therefore in very 
Deed in the Eye of the Law no Marriages, 
| It 
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It only fays, ‘* No Perfons’ fhall marry 
‘ within the Degrees prohibited by God's Law, 
« and exprefied in a Table, &c.” So that no 
Marriage is prohibited by this Canon, unlefs 
it is really and indeed contrary to God’s Law, 
as well as afierted fo to be in the -Tadle. But 
as neither Canon nor Table are of any Autho- 
rity to bind the Laity, it is needlefs to infift 
any longer upon it.. Let me only add, that if 
the Canon had affirmed that all the Marriages 
mentioned to be forbidden in the Table, were 
forbidden by God’s Law, it would have been 
abfolutely on all Confiderations an unlawful Canon, 
it being not only contrary to real Fact, as has 
been herein before fully fhown, but alfo di- 
rectly contrary to an Act of Parliament. For 
the AG@t of 1 Queen Mary herein before in- 
ferted, exprefly affirmed and enacted, that the 
Marriage therein mentioned betwixt the King 
and his Brother’s Widow, fhould be ‘* deemed 
** and adjudged to be and ftand with God’s 
“Law, and his moft holy ea y—and of 
és good Effect and Validity to all Intents and 
‘Si Purpotes.) And syetrra Marihiae in that 
Degree, and in a Degree more remote than that, 
was afterwards forbidden by the Table in direéc# 
Contradiction to the faid AG of Parliament. 

Thus have 1 gone through what Sir fobn 
Vaughan mentioned, as alledged againft the 
Legality of that Marriage, on which the Judg- 
Rent of that honourable Court was then 
founded, according to his own Report of it ; 
and have fhown (as I humbly conceive) that 

that 
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that Judgment was grounded on feveral mifta- 
ken Suppofitions, and therefore ought not 
to be made ufe of ay more as a Precedent 
in this Cafe. 

Since the Determination of this Cafe, wuzz. 
of Hill and Good, many Marriages have been 
contraGted within the Degrees prohibited by the 
Table, and fome of the Perfons that contracted 
them’ have been profecuted for fuch their 
Marriages in Ecclefiaftical Courts, and have 
applied to the Courts of Law for Prohibitions, 
as may be feen in the Books of Reports, but 
generally’ with very little Effect. For the 
Courts of Law were then, I imagine (with 
humble Submifiion I mention it) too much 
influenced by a ftale Objection of the Civi- 
lians, namely, That the Determination of the 
Lawfulnefs or Unlawfulnefs of fuch Marriages 
is @ Matter of Ecclefiaftical Cognizance ; for 
Divines better know how to expound the Law of 
Marriage than the Common Lawyers, who (as 
hath been afferted) do not underftand the 
Language in which it was written. : 

This Objection was ftrenuoufly urged, and 
fully anfwered, on Harrifon and Burwell’s— 
Cafe *; yet becaufe on the Strength thereof 
Probkibitions have been denied by our Courts of 
Law, it may be fit here to give it a more par- 
ticular Confideration. 

On the Foot of this Objection two Queftions 
may arife. | 


| * Vaughan’s Rep. 207, 208, Ventris 21. 
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ift, Of the rightful Power of his Majefty’s 
Temporal Courts to the Cognizance of Mar- 
riages betwixt near Kindred. 

2d, Of the Fitnefs and Expediency of their 
exercifing of that Power. 

As to the firft, The rightful Power of his 
Majefty’s Temporal Courts in this Cafe, I 
think I may fafely venture to affert (having, ab 
I humbly prefume, not only the cleareft Rea- 
fon on my Side, but alfo the Opinion of the 
whole Bench of Judges, when met together by 
the King’s Command *, on Purpofe to confi- 
der the Cafe) that his Majetty’ s Temporal Couris, 
by Virtue of the laft Claufe of the Statute of 
32 H. Vill. ch. 38. herein before inferted, p. 
104, have the whole and fale Cogmizance in this 
Cafe, as all Cognizance thereof is taken away 
fronk the Eccle chaftical Courts by that Clause. 
And as it was a fettled Point long before that 
Time, that all Acts of Parliament are Parcel of 
_the Law of England, and do belong to the ‘fudzes 
of the Common Law, and fhall be expounded by 
them, and not by the Civilians and Canonifts, even 
though they concern the Clergy, and Ecclefaftical 
“furifdiction +. ‘This then being fufficiently 
clear, we proceed to the next Queftion, where 
all the Difficulty (if there is any in the Cafe) 
lieth. 

2d, The Fitne/s and Expediency of their ex- 
ercifing that Power. 


* King Charles the Second. See Ventris 10, and 21. 
+ Coke's Rep. B. 13. p. 4. 
And - 
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And as to this, If a Marriage is contracted 
betwixt Perfons, who (after a careful Exami- 
nation of the Laws of God and Man) think in 
their Confcience they may lawfully marry, and 
have the Approbation of their Parents and 
Friends alfo for it; and they are profecuted 
for fuch their Marriage in an Ecclefiaftical 
Court, to whom fall they go for Redrefs? 
where fhall they fly for Protetion, but to the 
Law *, which was made and ordained for the 
Protection of the Innocent? Ifthen they ap- 
ply toa Court of Law, that hath a rightful 
Power to relieve them, will any reafonable 
Man affert, that it is not fit that Court fhould 
hear and pentides their Cafe, and give them 
fuch Redrefs as they find to be juft and rea- 
fonable ? 

But here again the Qyeflzon occurs. . How 
can they judge in the Cafe ? They do not under- 
ftand the Language in which the Law is writ- 
ten, and therefore cannot underfiand the Law; 
and confequently are uncapable of making a right 
“fudgment with Relation to it. 

This Affertion is not only contrary to Rea- 
fon, but is alfo dire€tly contrary to the Doc- 
trine of the Church of England, as eftablithed 
by the Law, uz. by the A& for Uniformity, 
Se. 


* <¢ Tt is moft proper for the King to hinder the Violation 

“ of his Laws, by impeaching of Marriages, which the Law 

‘«* will not have impeached by incroaching Jurifdiction, as to 

«¢ hinder them from impeaching or drawing into Queftion Con- 

‘* tracts for Lands, or other ‘Things whereof they have not Cog- 
** nizance.” Vaughan -z99. 

For 
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For the afferts in her Homilies, That “ in 
<* Holy Scripture is fully contained what we 
“ ought to do, and what to efchew. And, 
«¢ although many Things in the Scripture be 
‘“< fpoken in obfcure Myfteries, yet there is no- 
“ thing fpoken under dark Myiteries in one 
«Place, but the felf fame Thing in other 
<< Places is fpoken more familiarly and plainly, 
‘© to the Capacities both of the Learned and 
‘© UNLEARNED *. 

And this is agreeable to the Opinions of 
her beft Divines ever fince, even home to this 
prefent Time, as might be eafily and clearly 
fhewn, by great Numbers of Citations from 
their Works : But, for Brevity’s Sake, I fhall 
add one only from the learned Dr. “fobn Cony- 
beare, now Lord Bithop of Bri/ol. 

‘© The moral Rules” | faith be | “ are [viz. 
in Scripture| “ plain and clear in every Re- 
“< fpect, delivered with the utmoft Simplicity, 
‘ and enforced by the ftrongeft Motives ; fo 
<< that he who errs in theje, muft be entirely 
“ quithout Excufe. Matters of pofitive Inftitu- 
“* tion are plain and clear, as to the Meaning 
“ of the Precept, tho’ poflibly in fome other 
“ Refpes involved in Darknefs +.” 

The fame (if I miffake not) is alfo gene- 
rally held by thofe that diffent from the Church. 
“© God hath condefcended to favour us with 
«© his written Worp, in which is contained 

TAALLE 


* Firft Homily, Part 1ft and 2d. 
+ Sermon on Scripture Difficulties, preached at Exon, Aug. 
Biya rsz. p. 13. 
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«© ary that we need to know, bekeve and db, 
** in order to our Salvation. And whatfoever 
<< is neceffary hereunto, he hath delivered there 
« with fo much znfelligible Plainnefi, that it 
<< will be a Man’s own Fuwilt if he perceive it 
“© not. "This Word he hath given and ap- 
«< pointed to be the common Rule of every 
‘© Man’s Faith and Practice *. | 
And the learned Bifhop of Briffol before 
cited, rightly obferves, that ‘a Law, as far as 
it is unintelligible, ceafes to be a Law +. 
“Fo give a Law ; to promulge ; or to afford 
“© Means of knowing it, do fignify ome and the 
“© fame Thing. What we are capable of dif- 
* covering to be fitand reafonable ; and con- 
*< fequently to be the Will of God, zs fo us a 
“« Law.” Again (fays he) “ I maintain, that 
* no Man is, or can be obliged to Rules he 
‘ is abfolutely uncapable of knowing *. 
Thus you fee what the Proteftant Doétrine 
is, viz. That whatfoever is meceflary to be 
known and prachifed or avotded, is plain and 
clear in Holy Scripture to anzt, wz. to the 
unlearned, as well as to the Bcarned, and con- 
fequently that which 7s xof J; ts not neceffary. 
If this is true, cerfarnly it is altogether ab- 
furd and unreafonable to affert, that the Laity 
are obliged to obferve (or that they deferve to 
be punifhed for the Breach of) any Laws, 


A 


r 
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* Dodrine of the Trinity ftated and defended, by fome Lon- 
don Minifters, p. 126. 
+ Bithop Conybeare’s Defence of Revealed Religion, p. 21. 
- Ibid. p. 101. See alfo Vaughan’s Rep. p. 298. , 
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which Men of fuch fipertor Parts and Learn 
ing, as the honourable Judges of our Law 
are, cannot underftand and explain. 

Object. The Judges have no Time to ftudy 
the Scriptures, in order to judge in fuch 
Cafes. The Study of the Law ts a hard Study, 
and the Application of it to particular Cafes, 
in order to pafs Judgment in the numerous 
Caufes that comes before them, 1s very labo- 
rious, and employs all the Time they have to 
{pare. 

Anfw. I humbly conceive, it is not neceflary 
for them to beftow one Hour the more in 
ftudying the Scriptures on that Account. 

When a Cafe of a doubtful Marriage is be- 
fore them, may they not proceed, as (I take 
it) they ufually do, in other Cafes, viz. to 
hear what is alledged on each Side for and 
againft the Lawfulnefs thereof. And as the 
Statute of 32 H. VIII. c. 38. plainly enacts 
and declares att Marriages to be /awful that 
are not probibited by God's Law : Whoever ex- 
cepts againft any Marriage as an unlawful one, 

ought to produce the Law of God which pro- 
hibits it, and make it appear plain to the 
Judges, that the Marriage in Queftion is. for- 
bidden by that Law, and that the Law is now 
obligatory on us. If all thefe Things cannot 
be made clear, I humbly conceive there can 
be no Difficulty in determining what is fit to 
be done in the Cafe. 

It is a Maxim in Law, That fuch Interpreta- 
tion ought to be had of ai Laws, as that the 
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Innocent be not injured. It is generally deemed 
better and more ju, that feveral guilty Perfons 
e{cape Punifhment, than that one innocent Per- 
fon fhould fuffer. 

When therefore a Cafe of Marriage appears 
doubtful, ought it not to be confidered on which 
Side the greateff Danger lres, ifa Miftake fhould 
be made concerning it ? 

If a Levitical Law. is urged and pretended 
to be a Prohibition of the Marriage in Quef- 
tion, concerning which the Learned greatly 
differ ; while are infift that it is a Prohibition 
of Marriage, others as abfolutely. deny it. 
Again, while fome of thofe who take it to be 
a Prohibition of Marriage betwixt the Perfons 
therein mentioned, affert, that it is a Moral 
Law now obligatory on Chriftians ; others not 
in the leaft zzferior to the former, either 
for Parts or Learning, who take it as a 
Prohibition of Marriage, infift that it is only a 
pofitive Precept. given to the “fews, and not 
obligatory on us. When the Learned thus dif- 
fer in Opinion, and on that Account the Mar- 
riage in Difpute appears dowdbiful ; if the Par- 
ties fo married fhould be permitted to live to- 
gether unmolefted, what Evil can thence en- 
fue? No one’s Property would be invaded, 
no Perfons injured; at the worft only a Levi- 
tical Law perhaps might be broken. 

But if this doubtful Marriage /hould prove 
to be a lawful one, and yet (being by Miftake 
deemed aeeral fhould be permitted to be 
Giffolued by Eeclefiafiical Sentence ; in that Cale 
ld a 
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a lawful Maer biage would be broken, Children 
lawfully begotten daffardized, and a Family 
which might have been otherwife ufeful to 
Society perbaps utterly ruined. 

When the Cafe is fueh, Can there be any 
Room to haieate on which Side to deter- 
mine? 

All the other Cafes mentioned in the Books 
of Reports of Prohibitions applied for to the 
Courts of Common Law (concerning Mar- 
riages between near Kindred only) and denzed, 
or grantéd, and afterwards Con/ultations granted, 
they are reported fo fhort, that but little or 
nothing more can be learned from them but 
this; ‘That the Prohibitions were denied, or 
where they were granted and afterward Conful- 
tations granted, it was always upon Suppofition 
that the Marriages they concerned, were contrary 
to the Law of God: Or that it was a Mat- 
ter of Ecclefiaftical Cognizance, and did not 
belong to them to judge whether it was, or 
was not fo. But I hope I have herein fully 
and clearly proved both thefe to be muj/taken Sup- 
pofitions. Therefore it would be misfpending 
my own and my Readers Time to enter into 
any further Examination of thofe Cafes 

I thall therefore conclude with the Words of 
Sir ohn Vaughan, on Bole and Horton's Cafe, 
383.—* If a Court give Judgment judicially, 
“ another Court is not bound to give the like 
‘<< Judgment, unlefs it think that Judgment 
¢ firft given was according to Law. For any 
¢¢ Court may err, elfe Errors in Judgment 
“ would 
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them. | | | wal 
““ Therefore if a Judge conceive a Judg- — 
ment given in another Court to. be errone- 

ous, he being {worn to judge according to. 


Law, that is in his own Confcience, ought 
‘not to give the like Judgment ; for that 


were to wrong every Man having a like 
Caufe, becaufe another was wronged be- 
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